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Asis known, in general terms, the Environmental Impact Assessment (EIA) is intended as a tool to determine
the environmental variable in decision-making regarding public and private works. From the legislative
point of view, the legislation on Environmental Impact Assessment entered into force in Europe in 1985,
with the Directive 85/337/EU, which, although subsequently supplemented and amended, establishes the
core architecture of the procedure on the basis of its scope.

The 1985 Directive has undergone three subsequent amendments, in 1997, in 2003 and in 2009. In 2011,
all of these acts were codified in a single text, the Directive 2011/92/EU.

1.1 PURPOSE AND OBIJECTIVES OF THE WORK

The work will analyse how Directive 2011/92/EU was adopted by individual Member States and how
effectively it has developed its implementation at the operational level so far.
Specifically, there will be a study aimed at an in-depth examination of technical approaches and tools by
which the EIA process has been carried out in other EU Member States, in other words, there will be a
comparative analysis of the governance of the process of Environmental Impact Assessment in France,
Germany, England, and Spain, and between these countries and the Italian framework.
The aim of the study is, therefore, the in-depth analysis of the experiences taking place in the European
framework in terms of the EIA compared to the organization of administrative functions and techniques,
both at the central and local level, and the specific modalities of the process.
The activity will be aimed at recognition and comparative analysis between the European countries
mentioned above and with the Italian context of reference:
e the regulatory framework of the sector;
¢ the subdivision of powers for the EIA in the projects referred to in Annex | and Il of Directive 2011/92/
EU;

¢ the modalities of the EIA process, with particular reference to:

- timing and actual average duration of the individual phases (screening, scoping, assessment,

approval, ex-post environmental monitoring);

- administrative organization of the Competent Authority (or Authorities) for the EIA processes,
in terms of numerical strength and skills and profiles of internal/external personnel in Public
Administration authorities;

- times, methods and tools for the participation and information of the public with special reference
to e-government tools used by the Competent Authority and the criteria used for the selection of
other public and private bodies involved in the EIA process;

- type and content of administrative measures used (i.e. activation of the various procedural
phases, requests for additional information, final provisions);

- type and content of the technical documentation provided by applicants for the activation of the
various stages of the EIA process, with special reference to the stages of screening and scoping;

- criteria for defining the preliminary tax burdens and actual average cost of the process, both for
Competent Authorities and for the applicants;

¢ tools made available by the Competent Authorities to support applicants for preparing the technical-

administrative documentation associated with the EIA process (i.e. the standard formats of the main
administrative acts, environmental and territorial databases).



1.2 TOOLS AND WORKING METHOD

The survey was carried out considering:

e studies carried out by the DG Environment of the European Commission;

¢ studies and legislation in the literature and in the various institutional sites of the countries considered;
¢ by contacting the institutions of different countries with experience on the subject.

The different studies/sites used as references for the purpose of obtaining information/data covered later,
were collected in a specific bibliography and sitography database.

More detailed information/data strictly on the EIA operational process in the various countries under
investigation, was found by directly speaking to local institutions with experience in this field.

In this regard, a specific questionnaire, prepared specifically for this study (See. Annex |), was sent to the
local representatives of the countries involved.

Listed below are the local contacts who were involved in this work, and we thank them for their cooperation.

For Germany:

¢ Dott. René Grandjot (Rene.Grandjot@bmub.bund.de)
Division G | 7: Cross-sectoral Issues of the Environmental, Building and Urban Development Regulation;
Regulation on Environmental Assessment
Federal Ministry for the Environment, Nature Conservation, Building and Nuclear Safety (Berlin)

e Dott. Thomas Fischer (fischer@liverpool.ac.uk)
PhD Dipl-Geogr FIEMA Environmental Assessment and Management School of Environmental Sciences
University of Liverpool.

¢ Dott. Frank Scholles (scholles@umwelt.uni-hannover.de)
Institute for Environmental Planning
Planning and Regional Development Dept.
University of Leibniz , Hannover
Member of the German EIA Association - IAIA Affiliate

e Prof. Ulrike Weiland (uweiland@uni-leipzig.de)
Professor and Head of the Department of Urban Ecology, Environmental Planning and Transport at UFZ
(Helmotz Centre for Environmental Research) University of Leipzig

¢ Prof. Wolfgang Wende (w.wende@ioer.de) Leibniz Institute of Urban Ecology and Regional Development
- University of Dresden
President of the German EIA Association - IAIA Affiliate

For Spain:

e Prof. Juan M. Martinez Orozco (jmiguel.martinez@uem.es)
Department of Civil Engineering (Polytechnic University of Madrid) Member of the EIA Spanish
Association

e Dott. Francisco Munoz Garcia (buzon-sgea@magrama.es)

General Subdirectorate of Environmental Assessment - DG for Quality and Assessment of the Natural
Environment - Ministry of Agriculture, Food and Environment - Spain
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For England:

¢ Dott. Paola Gazzola (paola.gazzola@newcastle.ac.uk)
Senior lecturer
Global Urban Research Unit (GURU), School of Architecture, Planning & Landscape
Newcastle University.

For France:

¢ M.me. Geraldine Fouraison (geraldine.fouraison@developpement-durable.gouv.fr)
Head of the Environmental Assessment of Plans, Programmes and Projects Dept.
Ministry of Ecology, Sustainable Development and Energy CGDD/SEEIDD/Office for Environmental
Integration

It is to be noted that the study only relates to the implementation status of Directive 2011/92/EU and its
governance, at a national or federal level thanks to the good quality of information and data.

It has not been possible to have significant data on the situation at a subnational (local) level of the entire
territory of surveyed countries due to the lack of aggregated and processed data.
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The Environmnetal Impact Assessment was introduced in the United States in 1969 with the National
Environment Policy Act (NEPA), anticipating by almost 10 years the founding principle of the concept
of Sustainable Development, defined as a “development that meets the needs of the present without
compromising the ability of future generations to meet their own needs”, stated by the World Commission
on Environment and Development, Our Common Future, in 1987.

In Europe, this procedure was introduced by the EU Directive 85/337/EEC (Council Directive of June 27,
1985, assessment of the effects of certain public and private projects) as a key instrument of environmental
policy.

The European Directive EIA pioneered many important changes within the European Union (EU). The first
is the Single European Act of 1986 which, together with the Treaty of Maastricht in 1992, introduced the
main principles of European environmental policy and made them a central issue in Community policies
in all areas. The Fifth Environment Action Programme, the period 1992-2000, stressed the need for an
integrated approach to the protection and management of the environment and the Sixth Environment
Action Programme (Environment 2010: Our Future, Our Choice) stressed the need to go beyond the mere
legislative approach and take a strategic approach on theissue. The regulatory framework for environmental
protection and the efficiency of the control system, the so-called “command-and-control approach” were
considered insufficient to ensure and support a sustainable development strategy.

The EIA procedure is structured on the principle of preventive action, whereby the best environmental
policy consists in preventing the negative effects related to the implementation of the projects rather
than subsequently trying to counteract the effects. The structure of the procedure is designed to give
information about the environmental consequences of an action, before the decision is taken, and therefore
its evolution is defined as the tool that seeks to introduce, upstream of the designing, a new approach that
could influence the decision-making process in the business and policy making communities, as well as a
procedure that can guide the process itself in a participatory process with the population of the territories
concerned.

Environmental Impact Assessment is therefore a tool that was established to identify, describe and assess
the direct and indirect effects of a project on human health and on some environmental components
such as fauna, flora, soil, water, air, climate, landscape and cultural heritage and the interaction between
these factors and components. Objective of the EIA process is to protect human health, to contribute
with a better environment to the quality of life, to ensure maintenance of the species and preserving the
reproductive capabilities of the ecosystem as a basic resource for life.

2.1 EVOLUTION OF DIRECTIVE 85/337/EU

Directive 85/337/EU introduced the basic principles of environmental assessment and established the
main architecture of the process starting with the definition of its scope. This tool, in fact, is applied to a
broad spectrum of projects, both public and private, as defined in Annex | and Il of the Directive itself, with
the following specifications:

¢ Mandatory EIA for all those projects listed in Annex |, which have been identified as likely to have
significant impact on the environment;

e At the discretion of the Member States for all projects listed in Annex Il, the individual National
Authorities decide if an EIA is needed or not, through the application of predefined thresholds /
criteria or a case by case examination.

The EIA Directive has been amended three times, In 1997, In 2003 and in 2009:

e Directive 97/11/EC of the Council (OJ L 73, 14.3.1997)

e Directive 2003/35/EC of the European Parliament and of the Council (OJ L 156, 25.6.2003)
e Directive 2009/31/EC of the European Parliament and of the Council (OJ L 140, 5.6.2009).
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Specifically, in September 1996, came the adoption of Directive 96/61/EC, which amended Directive
85/337/EEC by introducing the concept of integrated prevention and reduction of pollution from industrial
activities (IPPC) in order to achieve an adequate level of protection of the environment as a whole, and
introduced the EIA (Integrated Environmental Authorisation). The Directive was aimed at the promotion of
clean production, enhancing the concept of “best available techniques”.

Subsequently, Directive 97/11/EC was adopted (Council Directive on the environmental assessment of
the effects of certain public and private projects. Changes and amendments to the Directive 85/337/EEC),
which was the evolution of Directive 85, and was presented as a critical revision of policy after years of
experience in the application of the EIA procedures in Europe.

The 97/11/EC Directive widened the scope of EIA by increasing the types of projects covered, and the
number of projects requiring mandatory Environmental Impact Assessment (Annex 1), It also provided
for new screening arrangements, including new screening criteria (at Annex lll) for Annex Il projects, and
established minimum information requirements to be provided by the developer. The Directive also
introduced the stages of screening and scoping and established the basic principles of the EIA that the
member countries had to transpose.

An account of the trend of EIA implementation in Europe was published in 2003: the Report from the
Commission to the European Parliament and the Council on the Application and Effectiveness of the EIA
Directive (Directive 85/337/EEC as amended by Directive 97/11/EC) - How successful are the Member
States in implementing the EIA Directive. The report examined the European political context and
highlighted the fact that no Member State had yet taken steps to fully implement the measures introduced
by Directives 85 and 97. The main problems concerned the level of thresholds for admission to the EIA, the
guality control of the EIA process, the dividing up of projects and therefore the assessment of cumulative
effects on the environment. Many States did not have systems for recording and monitoring the number
of projects subject to EIA and the outcome of decisions.

The report highlighted the need to improve the implementation of the Directive in several aspects such as:
training of officials; strengthening national procedures to prevent or mitigate environmental damage; risk
assessment and which data should be gathered by monitoring systems; awareness about the connections
between human health and the environment; the overlapping of procedures for environmental licensing;
the facilitation of public participation.

On 26 May2003the European Parliamentapproved the Directive 2003/35/EC, promoting public participation
in the drawing up of certain plans and programmes relating to the environment and enhancing public
participation and access to justice Council Directives 85/337/EEC and 96/61/EC. The Directive contributed
to the implementation of the obligations arising under the Aarhus Convention dated June 25, 1998.

With regard to the EIA, Directive 2003/35/EC introduced the definition of “public” and “entitled public”;
the opportunity for another form of assessment in exceptional cases of exemption of specific projects from
the EIA procedure and related information to the public; access, opportunities for public participation in
decision-making procedures, public notice; the obligations related to the cross- border impact; the appeal
procedure on the part of the entitled public.

In June 2009, Directive 2009/31/EC was then issued, and further modified the list of projects subject to EIA,
set out in Annex | and I, adding those projects related to carbon dioxide transport, capture and storage.

Finally, in order to gather all these changes in a single consolidated legislative text, in February 2012 the
Directive 85/337/EEC was repealed by Directive 2011/92/EU, which has made no further modifications to
the content, maintaining unchanged the deadlines for transposition set out in the individual amendments
mentioned above.

More recently, this Directive was repealed by Directive 2014/52/EU, which came into force on May 15,
2014.

Given the recent entry into force of this Directive and the fact that the Member States have until 2017
to transpose it into national legislation, the present study focuses on analysing the adoption of Directive
2011/92/EU, also in consideration of the long-standing experience in its implementation.
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2.2 THE DIRECTIVE 2011/92/EU: CONTENTS AND TERMS OF TRANSPOSITION

In general terms, the Directive 2011/92/EU consists of 16 articles and is accompanied by 6 annexes, the

most relevant of which for the purposes of this study are:

e Annex | - showing all the projects that should be subject to mandatory EIA (pursuant to Article 4, par.
1);

¢ Annex |l - showing all the projects for which each National Authority decide whether the EIA is needed
or not, through the application of predefined thresholds or “case by case” examination (pursuant to
Article 4, par. 2);

e Annex lll - indicating the selection criteria for the screening stage (pursuant to Article 4, par. 3);

e Annex IV - indicating the minimum contents of the Environmental Impact Study (pursuant to Article 5,
par. 1).

As mentioned above, this Directive preserves the transposition deadlines of the proposed amendments to
Directive 85/337/EU, in that they are encoded in it, i.e.:

Directive Deadline for transposition
85/337/EEC July 3, 1988
97/11/EC March 14, 1999
2003/35/EC June 25, 2005
2009/31/EC June 25, 2011

Table 2.1 - List of deadlines for transposition into national law
Source: annex V - Part B of Directive 2011/92/EU

The Directive includes all public and private projects that can have a significant environmental impact
(Article 1), and therefore an Environmental Impact Assessment is needed. The aim is to identify, describe
and assess the direct and indirect impact effects of such projects on the following factors (Article 3):

¢ human beings, fauna and flora;

¢ soil, water, air, climate and the landscape;

¢ material goods and the cultural heritage;

e theinteraction between the factors above mentioned.

In this context, reiterating the above mentioned, the projects listed in Annex | must necessarily be subject
to EIA, while for projects listed in Annex I, it is at the discretion of the Member States to determine
whether or not they should be subject to it. In this regard, each Member State shall take a decision by:

* a“case by case” examination;

¢ the application of thresholds or criteria;

e the application of both methods.

The Directive, moreover, establishes that in every case the criteria defined in Annex Ill must be necessarily

considered (screening phase of EIA - Article 4, par. 2).

Based on the above, in the case of projects that should be subject to EIA, the Member States must take

the measures necessary to ensure that the developer submits information on the environmental impacts

of the project pursuant to the regulations of Annex IV, and must include at least:

e adescription of the project with information related to location, design and size of the project;

e a description of the measures envisaged to prevent, reduce and where possible offset significant
adverse effects;

e adescription of the likely significant effects of the proposed project on the environment;

¢ an outline of the main alternatives studied by the developer and an indication of the main reasons for
this choice, taking into account the environmental effects.

e anon-technical summary of the information referred to in subparagraphs from a) to d).
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Optionally or not, the Directive provides that, before submitting the application, a phase for defining

the content of such information may be implemented through consultation between the developer, the

authorities responsible for environmental issues and the Competent Authorities (scoping phase - Article

5, par.2).

Finally, the Directive, provides specific instructions for the individual Member States to ensure that an

appropriate process of information and public participation is carried out, with the Authorities interested

in the project due to their specific responsibilities relating to the environment, and the public (Article 6).

The results of the consultations must be taken into consideration in the consent granting procedure (Article

8).

As soon as the decision whether to grant or refuse authorization of the project is issued, the Competent

Authority shall ensure that the information is made available to the public (pursuant to Article 9):

e the content of the decision and any conditions attached thereto;

¢ having examined the concerns and opinions expressed by the public involved, the main reasons and
considerations on which the decision is based, including information about the public participation
process;

e a description, where necessary, of the main measures to avoid, reduce and, if possible, offset the
major adverse effects.

2.3 THE NEW EUROPEAN EIA DIRECTIVE: DIRECTIVE 2014/52/EU

Directive 2014/52/EU amended and repealed Directive 2011/92/EU; the transposition deadline for the
Member States is May 16, 2017.

2.3.1 Background and reasons for the amendment to EIA Directive 2011/92/EU

Directive 2011/92/EU provides for the obligation to carry out an Environment Impact Assessment (EIA)
of public and private projects that may have a significant impact on the environment, before they are
approved.

It is commonly agreed that the main objective of the Directive has been reached: the principles of the
environmental assessment have been harmonised throughout the European Union with the introduction
of minimum requirements for projects subject to assessment, main obligations of the developer, content
of the assessment and the role of competent authorities and the public.

At the same time, EIA represents, within the approval process, an instrument which allows for the
assessment of environmental costs and benefits of specific projects in order to ensure their sustainability.
Consequently, the Directive has become a key instrument for the integration of environmental issues with
positive socio-economic and environmental effects.

After 25 years of application, the EIA Directive has not significantly evolved, while the political, legal and
technical contexts have evolved considerably.

The Commission reports on the application and effectiveness of the EIA Directive, and has identified
several weaknesses.

In its mid-term review of the Sixth Community Environment Action Programme (COM(2007)225), the
Commission stressed the need for improving the assessment of environmental impacts at the national
level and announced a review of the EIA Directive.

Within the framework of the “Better Regulation” initiative, the Directive has been identified as a potential
instrument for a future simplification exercise (COM(2009)15).

The review has been carried out with the general objective of adjusting the provisions of the codified EIA
Directive, so as to correct shortcomings, reflect on-going environmental and socio-economic changes and
challenges, and align with the principles of smart regulation.

In particular, the weaknesses in the present EIA legislation which imply a non satisfactory implementation
of the Directive (lack of provisions aimed at guaranteeing quality of information and EIA procedure quality
standards as well as implementation shortcomings) and the socio-economic costs, can be identified and
grouped into three specific issues which relate to:

¢ responsibility verification procedure or EIA screening;
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EIA quality and related incorporated analysis;
risks of inconsistencies within the EIA procedure and in relation to other legislative acts;

2.3.2 Key points and innovations of the new EIA Directive

Directive 2014/52/EU integrates, amends and abrogates many articles and some parts of the Annexes to
the Directive 2011/92/EU. Key points can be summarized as follows:

quality of Environment Impact Assessment reports

(both the experts that lay down reports and in the Competent Authorities which examine them must
be highly skilled);

the role of Authorities and Competent Authorities

(Transparency and accountability, substantiation of all decisions to be “promptly” given to the public
and to the Authorities which might be involved in the project due to their specific responsibility on
environmental issues or their local or regional competences);

conflicts of interest

(Member States have to avoid conflicts of interest between Authorities or Competent Authorities and
the developer);

definition of the EIA process as a whole and integration of procedures

(streamlining and rationalization of the decision-making process);

cross-border projects

(identification of an adequate common body for consultations; implementation measures for such
a procedure as established by Member States involved; exemptions to provisions laid down in the
Directive are excluded for these projects);

introduction of new environmental factors

(territory, population, human health and biodiversity);

opening to new environmental issues

(demolitions, environmental sensitivity of geographical areas, serious accidents and natural disasters
due to climate change, risks to human health due to water pollution, marine environment, prediction
of impact onset, and so on);

consistency with other procedures

(with reference to Directives: “Habitat”, “Birds”, “Water”, “Waste”, “Industrial Emissions”, “Seveso
ter”);

information and transparency

(also via portal accessibility);

the reasoned conclusion of the Competent Authority is based on all information included in
Environment Impact Assessment report, on additional information provided, where necessary, and all
relevant information delivered during the consultations;

potential exemption from the Directive also for projects responding to civil emergencies as their sole
purpose;

screening procedures;

(revision of accountability thresholds with reduced discretion for the Member States);

alternatives

(thresholds are no longer “indicative” but “reasonable” and must comply with the project and its
specific characteristics. The reason for the option chosen must be accompanied by information on
“likely significant effects on the environment”);

monitoring

(Member States are asked to develop monitoring procedures);

time-frame

(for the screening procedure the Competent Authority has to make its determination within a period of
time not exceeding 90 days; The time-frames for consulting the public concerned on the Environmental
Impact Assessment report shall not be shorter than 30 days. Every six years, the Member States must
provide the data gathered while applying the Directive to the Commission, starting from 16 May 2017);
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e penalties
(in case of infringements of the national provisions adopted pursuant to this Directive. Member States
should decide upon “effective, proportionate and dissuasive” penalties).
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3.1ITALY

Italy implemented the Environmental Impact Assessment (EIA) through the Law July 8, 1986, no. 349
“Institution of the Ministry of the Environment and environmental liability legislation” which gave way,
with Article 6, to a long-lasting process for the transposition of the first EIA European Directive 85/337/
EEC, later abrogated by the Directive 2011/92/EU, currently in force.

Article 6 of the Law 349/86 defined the general structure of the procedure and established powers, times
and methods of participation and consultation, with special reference to the nature of the developers
(both public and private) and their technical and administrative obligations, thus assigning the primary
EIA competence to the newly-established Ministry of Environment and providing for the “environmental
compatibility declaration”* concerning the project to be defined in agreement with the then Ministry of
Cultural Heritage, after hearing the regions involved.

Article 6 was not actually implemented until a specific decree defining its field of application and a further
measure establishing technical standards for implementing the Environmental Impact Studies were issued.
The scope was set by the Prime Minister’s Decree 377/88 which, in fact, introduced the mandatory EIA for
the works included in Annex | of the European Directive (adding the dams, not included in that annex) as
envisaged by the Directive.

The technical standards of reference for the implementation of the Environmental Impact Studies were
defined by the Prime Minister’s Decree 27/12/1988.

The entry into force of the decree, in January 1989, actually introduced the EIA procedure in Italy.
Nevertheless, it was soon clear that the procedure was imperfect, since there were no references to the
projects indicated in Annex Il for which the EU Directive left to the Member States a discretionary margin
in defining which of the listed works are to be made subject to EIA.

This discretionary margin, also because of a slightly vague wording in the European regulation?, led to a
legislative vacuum that lasted until the Regions decided to assume jurisdiction on Annex Il by enacting
specific laws.

Presidential Decree April 12, 1996 “Guidelines and coordination for the implementation of Article 40,
paragraph 1, of Law February 22, 1994 no. 146, concerning provisions relating to the Environmental Impact
Assessment” led to a standardisation which was also needed to respond to the calls of the European
Commission®. It established a uniform approach by giving power to the Regions as for all of the works
included in Annex Il of the Directive that were not subject to state jurisdiction.

As a matter of fact, this regulation introduced for the first time the “screening” procedure as it has been
known since EIA was first diffused at the international level* and, to some extent, as postulated by point
2 of Article 4 of Directive 85/337/EEC and further explained by the thorough amendment of this Directive
resulting first in Directive 97/11/EEC and then in Directive 2011/92/EU which replaced the previous ones,
and now further updated by the recent Directive 2014/52/EU, which is going to be implemented within
2017.

11tshould be noted that the term “assessment” was not explicitly mentioned and some jurists thought this could possibly determine
doubtsininterpretation (see the contribution of Nicola Greco in AAVV.- DPTU (Department of Territorial and Urban Planning), 2008).
2 Paragraph 2 of Article 4 of Directive 85/337/EEC stipulated that “the projects of the classes listed in Annex Il shall be
subject to evaluation (...) where Member States consider that their characteristics require it. To this purpose, Member
States may, inter alia, specify which kind of projects are to be subject to assessment or may establish the criteria and/or
thresholds for determining which projects included in the classes listed in Annex Il are to be subject to an assessment(...)".
3 See the opinion of the European Communities Commission of July 7, 1993, which encouraged the Italian
Republic to take the necessary measures to submit the projects listed in Annex |l of Directive 85/337/
EEC having a significant environmental impact to the procedure of environmental impact assessment.
4 Screening, intended as an orientation phase to confirm whether or not there was the need to submit a certain project to an
in-depth analysis, was already present in the implementing regulations of the NEPA (National Environmental Policy Act), a U.S.
regulation dated 1969 which is universally considered as the founding act of the Environmental Impact Assessment procedures.
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Article 6 of law 349/86
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annex Il

PMD 27/12/88 PMD 377/88

Presidential Decree 12/4/96

Further amendments
of technical regulations Further amendments
(necessary to expand to list of works

the scope of application) REGIONAL RULES

Figure 3.1 - Main reference criteria for EIA before the issue of the Environment Act, Legislative Decree 152/06
Source: our own

According to the provisions described above, the EIA was implemented for a decade until Legislative
Decree no. 152 of April 3, 2006, “Environmental standards”, was issued. The decree, whilst amending the
procedure in many points, still maintained the general approach which had progressively developed as a
consequence of previous regulations, especially regarding the distribution of powers between the State
and the Regions.

The second part of Legislative Decree 152/06 deals with “Strategic Environmental Assessment Procedures”
(SEA) for the Environmental Impact Assessment (EIA) and the Integrated Environmental Authorisation”.
The decree stems from the aspiration to gather together the environmental standards in one single text,
even though the original version gave rise to different interpretative disagreements and application
difficulties, which led to many adjustments and amendments.

In particular, as for the EIA, the present version is mostly based on Legislative Decree January 16, 2008
no. 4, “Further corrective and supplementary provisions of Legislative Decree April 3, 2006 no. 152 laying
down environmental standards”, which replaced whole parts of the decree. Later provisions® added further
amendments and supplements.

As mentioned, the procedural core is basically the one already used in the past, with state powers for major
projects referred to in Annex | of the The European Directive in its current wording (Directive 2011/92/EU)
and regional powers for the other projects, with further additions and specifications.

In addition to this framework, it is important to mention the so-called “target law” no. 443/2001, which
defined public and private infrastructures and key production sites of major national interest to be realized
for the modernization and development of the country.

For these works a specific implementation law was enacted, the Legislative Decree no. 190/2002, later
incorporated into Legislative Decree no. 163/2006, which defines, in the context of a wider reorganization
of public works, the special guidelines governing the design, project approval and realization of strategic
infrastructures, as well as specifying the roles of the different Administrations involved in the development

5 See in particular Legislative Decree 128/2010, Legislative Decree 46/2014 and Law 116/2014
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consent procedure.

It was especially conceived that such works must be approved, in agreement, both by the State and the
Regions, within the Interministerial Committee for Economic Planning (CIPE) extended to the presidents of
the Regions and Autonomous Provinces concerned.

This regulation also affected the EIA procedure, providing for a different process from the usual one
and introducing the so-called “Special EIA”, in which the primary differences are the time frames and
competences in the planning phase (only for the preliminary project, not the final one).

The following pages set out the specifications needed to compare legislation in the four reference countries,
for each stage of the procedure.

As for Italy, the information generally regards the ordinary EIA, even though specifications concerning the
“Special EIA” are also indicated where needed.

3.2 ENGLAND

The first Environmental assessment experiences in the UK took place in Scotland in the early seventies,
when the huge infrastructures for oil rigs were built in the sea.

These early experiments, which were totally voluntary, were followed, in 1977, by the publication of a
government research paper aimed at checking the possibility of introducing a specific EIA legislation® into
British law. However, the research saw no further developments until the adoption of the first EU Directive
85/337/EEC, which occurred in 1988’.

Generally speaking, the EIA legislative framework in the UK is particularly complex, since the Directive

was not transposed via a single legislative text, but through various regulations introduced into already

regulated development consent systems. In addition to the regulation that applies to land use planning

(land use planning regime) and concerns about two-thirds of the procedures, there are in fact regulations

that apply to specific categories of works in terms of size and type. For example, there are standards

regulating EIA in the agricultural sector, offshore works, reclamation and surface drainage, power lines,

pipelines, etc.

In addition to that, the process of the decentralization of powers (Devolution) made it possible, from

the late nineties onward, for Scotland, Wales and Northern Ireland to also develop their own legislative

instruments. Therefore, today, all four UK nations - including England - also with regard to EIA, have their

own regulations which, while envisaging substantially similar procedures, differ in some ways. As a result,

in the UK, more than 20 regulations transposing the EIA Directive are presently in force?.

Among these, the most important measures currently in force, albeit with several amendments, are those

concerning the works approved by the land use planning, namely:

¢ England: Town and Country Planning (Environmental Impact Assessment) Regulations 2011 (2011 No.
1824);

¢ Wales: Town and Country Planning (Environmental Impact Assessment) Regulations 1999 (SI 1999 No.
293);

¢ Northern Ireland: The Planning (Environmental Impact Assessment) Regulations (Northern Ireland)
2012 (SR 2012 No. 59);

e Scotland: The Town and Country Planning (Environmental Impact Assessment) (Scotland) Regulation
2011 (2011 No. 139).

For the purpose of comparative analysis, the EIA Regulation concerning infrastructures of national interest

it is also particularly interesting. These infrastructures were introduced as a category subject to a specific

development consent system by the 2008 Planning Act:

e England, Wales, Scotland: Infrastructure Planning (Environmental Impact Assessment) Regulations
2009 (2009 No. 2263).

In the UK, partly as a result of the most recent European provisions, the debate on EIA legislation is still

open and consultations about a further legislation update are currently ongoing.

6 Source: http://www.snh.org.uk/publications/on-line/heritagemanagement/EIA/annex6.shtml

7 Source: IEMA, 2011
8 Source: IEMA, 2011
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In the following paragraphs, unless otherwise specified, we will refer to the legislation in force in England
(issued directly by the Parliament of the United Kingdom). This legislation appears to be the most interesting
in this report, as it applies to a wider territory, a larger population and a greater number of projects.

3.3 SPAIN

The first Spanish law that dealt with the Environmental Impact Assessment is the Royal Legislative Decree
no. 1302 of June 28, 1986, transposing the European Directive 85/337/EEC, which was followed by the
Royal Decree regulation 1131/1988 of September 30. The Royal Legislative Decree no. 1302 of 1986 was
then amended by Law no. 6 of May 8, 2001 transposing the European Directive 97/11/EC.
Law 6/2001 has been derogated by the Royal Legislative Decree No. 1 of January 11, 2008.

The last Spanish Law on Environmental Assessment, Law no. 21 of December 9, 2013, unified the two
previous provisions for the sector in one single regulation: Law 9/2006 of 28 April on the assessment of
environmental impacts of some plans and programs and the Royal Legislative Decree 1/2008 of January 11
on Environmental Impact Assessment of projects and transposed both Directive 2001/42/EC on Strategic
Environmental Assessment of plans and programs (SEA), and Directive 2011/92/EU, on Environmental
Impact Assessment for projects (EIA).

Law 21/2013, falling within the scope of environmental protection, is an exclusive matter of the State,
without prejudice to the powers of the Autonomous Communities to establish additional and more
restrictive protective measures.

For the purpose of making environmental protection effective, the law has focused on simplifying the
environmental assessment process, increasing the legal certainty for the operators and harmonizing the
environmental assessment legislation throughout the country. For that purpose, the law has set a similar
framework for both SEA and EIA, using the same terminology and defining the procedures in detail, in
order to encourage the Autonomous Communities (Regions) to adopt the Law (within one year after its
entry into force) without any changes, other than those strictly necessary to their peculiarities, and to
make the legislation implementing the Law non-essential.

The law consists of 64 articles divided into three titles: Title | contains the principles and general provisions,
Title Il the provisions concerning environmental assessment procedures while Title Ill regulates control
and sanctions. It is worth pointing out a few innovative or reinforcing aspects of the new Law, including
the transposition of the recommendations of Directive 2011/92/EU, which make them more restrictive, on
the assessment of climate impact (climate change). It also explicitly envisages assessment of cumulative
effects on health and environment, as well as strict subjection to EIA for split projects, in other words,
works which, considered individually, remain below the threshold set out in Annex | (EIA works) but as a
whole, in size or cumulative impacts, fall within Annex I.

The innovative and peculiar aspect of this Law is the creation of habitat banks, a useful voluntary tool for
compensating for or repairing any possible loss of biodiversity resulting from the realization of projects
with an environmental impact or economic activities likely to generate consequences on the environment.
Through the habitat bank system, those who create irreversible environmental damage, non-profit
organizations and public administrations, can buy and sell credits in free market conditions.
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3.4 FRANCE

EIA legislation in France was first introduced in 1976, with the enactment of the Law on the Protection of
Nature (Law no. 76-629 of 10 July 1976) and its implementation Decree no. 77-1141, published in October
12,1977.

Consequently, when the European Directive on EIA was introduced in 1985, the country already had a well-
defined system for Environmental Impact Assessment. Nevertheless, the official transposition of Directive
85/337/EC only took place in 1993, with the Decree no. 93-245 of February 25, which amended the
aforementioned Decree no. 77-1141 (AAVV.,, 2006). As a result of these changes, the French legislation
established that all projects had to be subject to EIA, thus introducing a number of exceptions, including a
1.9 million euros (12 million francs) threshold per work, below which the EIA was not required®.

The EIA, as envisaged, was challenged by the Community institutions?, that claimed it did not comply with
the European legislation. In particular, with the Decision of November 7, 2002, France was condemned
by the Court of Justice of the EU for inadequate transposition of the Directive, especially regarding the
scoping procedure, the disclosure of the decisions’ reasons to the public and the subjection of certain
project categories to EIA. Moreover, the systematic application of the 1.9 million euros threshold was
challenged because it could lead to automatic exclusion from EIA of projects likely to have a significant
impact on the environment?®.

Therefore, in order to ensure compliance with EU legislation, simplify the system and ensure a greater
effectiveness of the EIA procedure, the French legislation on EIA has recently been the subject of a
comprehensive reform, started with Decree no. 2003-767 of August 1, 2003, and mostly covered by Law
no. 2010-788 of July 12, 2010 (the so-called Law “Grenelle 11”) and its implementation Decree no. 2011-
2019 of December 29, 2011. The reform introduces an exhaustive list of project types to be subject to EIA,
either systematically, or through a “case by case” examination (using a combined system that takes into
consideration thresholds and location, size and technical-functional criteria), transposing the contents of
Annex | and Il of the EU Directive into the French law - making allowance for specific differences due to a
more precautionary approach.

The legislation applies to the listed works with no exceptions for strategic works, major projects or other
specific categories, even though some works occasionally become the subject of public debate already
during the design phase (see. Chap. 4.4).

Currently, in France EIA standards form part of the Environmental Code (Articles L.122-1 to L. 122-3 and
R.122-1 to R.122-15)?, which incorporated all the legislative changes made over the years and is now the
only reference text on the subject. In particular, the works to be systematically subject to EIA or examined
“case by case” are listed in the Annex of Article R122-2 of the Code. There are no other sub-national
reference standards.

3.5 GERMANY

In 1975, Germany was the first country in Europe to provide a legal basis for the Environmental Impact
Assessment.

After the first experimental EIA procedures applied on a voluntary basis in the 1980s, implementing the EIA
Directive in the federal law of Germany was the right decision to make the development consent processes
“environmentally friendly®”.

9 See. Article3, c.1 of Decree no. 93-245

10 Information regarding the evolution of EIA legislation in France, unless otherwise indicated, is taken from the website of the
Technical Directorate of Territories and cities of the Centre d’Etudes et d’Expertise sur les Risques, I'Environnement, la Mobilité
et 'Aménagement (CEREMA) under the Ministry of Ecology, Sustainable Development and Energy, the equivalent of the French
Ministry of the Environment: http://www.outil2amenagement.certu.developpement-durable.gouv.fr.

11 See the letters of formal notice issued by the European Commission on October 10, 2005 and December 12, 2006 and the
reasoned opinion of the same Commission on November 20, 2009.

12 Source: http://www.developpement-durable.gouv.fr

13 Source: Wende et al., 2012
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The EIA Directive was transposed in Germany with the “Law on the Environmental Impact Assessment”
(“Gesetz Uber die Umweltvertraglichkeitsprifung - UVPG”), which entered into force at the federal level
in 1990.
The first years of implementation can be considered as an experimental phase which led to a systematic
consolidation of the EIA within the German system. Over time, different ordinances, such as the
Administrative Regulations on EIA of 1995, contributed to a significant increase in the quality of the
procedure, along with a series of practical guidelines.
Since then, the EIA federal standard was amended in 2001 and 2005, With the amendment of February 24,
2010, the EIA Directive was officially transposed. So far, the Act has undergone many other amendments,
especially regarding the Annexes’ contents.
In the present study, reference is made to the text coordinated with the latest amendment by the Law of
July 25, 2013.
In broad terms, the above mentioned law consists of 25 articles divided into 6 parts, the second of which
is about the Environmental Impact Assessment, and includes 4 Annexes. Annex 1 contains the list of
projects subject to EIA, while Annex 2 sets out the criteria for the preliminary examination of individual
projects possibly subject to Environmental Impact Assessment. The purpose of the Regulation is to ensure,
as a precautionary measure, within the scope of specific public and private projects and specific plans
and programs, an effective protection of the environment so that, within the environmental assessment
procedures, the effects on the environment are identified, described and evaluated in a timely and
comprehensive manner. Another aim is that all administrative decisions regarding approval of projects as
well as the conception or amendment of plans and programs shall soon take into account the results of
environmental assessments.

Besides UVPG, which is the main regulation transposing the EIA Directive at the federal level, further

provisions of the Directive have been transposed into other federal regulations, such as:

e the Law on the Prevention of Harmful Effects on the Environment caused by Air Pollution, Noise,
Vibration, and Similar Phenomena - Federal Immission Control Act (Gesetz um Schutz vor schadlichen
Umwelteinwirkungen durch Luftverunreinigungen, Gerausche, Erschiitterungen und dhnliche Vorgange
- Bundes-Immissionsschutzgesetz - BImSchG);

e the Ordinance on Environmental Impact Assessment for the mining projects (Verordnung tber die
Um-weltvertraglichkeitsprifung bergbaulicher Vorhaben - Verordnung Bergbau);

e the Law containing Additional Provisions for Appeals regarding the Environment, in accordance
with Directive 2003/35/EC (Gesetz Uuber Erganzende Vorschriften zu Rechtsbehelfen in
Umweltangelegenheiten nach der EG-Richtlinie 2003/35 / EG - Umwelt-Rechtsbehelfsgesetz -
UmwRG)..

Since Germany is a Federal Republic, further additional EIA provisions can be added to the legislation
of the single 16 Federal States (Lédnder). In fact, each State has its own EIA regulation, which tackles the
specific challenges of implementing the procedure in each territory.

14 Sources: Watson, 2003
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4.1 ITALY

In Italy, the Environmental Impact Assessment complements the process that grants approval for projects
involving works/plants. It is therefore a preparatory procedure, and the final decision is mandatory and
binding for granting consent for the work itself. This approval must be given by the Ministry of Economic
Development or the Ministry of Infrastructure and Transport and, for some regional ElAs, the relative
regional Departments or competent Directorates-General.

In order to coordinate and simplify procedures, the Environmental Impact Assessment replaces the
Integrated Environmental Authorization and includes the Impact Assessment procedures.

In ltaly, the scope of the EIA, understood as a whole, is defined by lists of the types of projects contained

in Annexes Il, Ill and IV of the Legislative Decree 152/06 and subsequent amendments.

Annexes Il and Il list the projects that are directly subjected to the EIA procedure: the works relating to

Annex Il complete the EIA at the national level, while those relating to Annex IIl are the responsibility of

the Regions and Autonomous Provinces.

Annex IV, on the other hand, includes the list of the categories of works whose EIA screening is in charge

of the Regions and Autonomous Provinces.

There is also EIA screening at the national level in cases governed by paragraph 7 of Article 6 of Legislative

Decree 152/06 and subsequent amendments and additions, which provides that such a procedure is

required for:

e the projects listed in Annex Il which are exclusively or mainly for the development and testing of new
methods or products that will not be used for more than two years;

¢ changes to or extensions of projects listed in Annex Il that may have significant negative impacts on
the environment.

Annex Il and Ill of Legislative Decree 152/06 and subsequent amendments and additions, with expansions

and additional specifications, include categories of works referred to in Annex | of the Directive. Annex IV

of Legislative Decree 152/06 and subsequent amendments, on the other hand, give space, also in this case

with extensions, to the categories of Annex Il of the Directive where not already provided for in Annexes Il

and Il of Legislative Decree 152/06 and subsequent amendments.

With regard to derogations, the regulations state that the following works may be exempted from EIA

procedures:

¢ works related to national defence (in this case the exemption is determined by interministerial decree
on the part of the Defence Minister and the Minister of the Environment Land and Sea);

¢ individual emergency interventions organized solely to protect the safety of people and to secure
property from imminent danger or following disasters. In this case, the Competent Authority shall
nonetheless make provisions for the fulfilment of a series of obligations intended to inform the public
and the European Commission.

As mentioned, in Italy, EIA competence operates at two levels: the national and regional level, the latter
including the Autonomous Provinces of Trento and Bolzano.

At the state level the competence lies with the Ministry of the Environment and Protection of Land and
Sea (MATTM).

The technical and scientific preliminary investigation is assigned to the “technical commission of
environmental impact assessment - EIA and SEA”, made up of experts appointed by decree of the Ministry
of the Environment.

Inasmuch as the responsibility lies with the MATTM, as we will specify later in more detail, other
institutions also participate in the procedure with advisory or decision-making roles. In particular, the EIA
provision is expressed by the MATTM in cooperation with the Ministry of Cultural Heritage and Tourism
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(MiBACT), which collaborates in the preliminary investigation. In addition, the Regions play an advisory
role, expressing a non-binding opinion on the work that is subject to national EIA.

At the regional EIA level, each region has designated, with specific provisions, the relevant departments for
specific measures, which were generally with the Department of the Environment.

For the technical preliminary investigation, each Region determined the most appropriate methods based
on collaboration with a number of different offices and/or by setting up specific support committees.

It should be noted that some regions also sub-delegated to other local authorities. For example, the
Lombardia Region, with the Law February 2, 2010, no. 5 entitled “Regulations on Environmental Impact
Assessment” made the provinces and municipalities responsible for EIA procedures for certain project
categories.

Regarding the general operational mechanism for the EIA, Article 19 of Legislative Decree 152/06 and
subsequent amendments and additions defines the Environmental Impact Assessment implementation
methods as follows:

e carrying out a check to determine whether a screening is necessary;

¢ defining the contents of the Environmental Impact Study;

e the presentation and publication of the project;

e carrying out consultations;

¢ evaluation of the Environmental Impact Study and the results of the consultations;

e the decision;

¢ information on the decision;

e monitoring.

Referring to the following chapters for an in-depth examination of the individual phases, a flow chart has
been provided in the following pages, describing the main sequence and interaction between the phases.
An interpretation of the diagram shows that for the works relating to Annexes Il and Ill, subject to the
differences between Competent Authorities, the procedure obviously does not include the screening
phase, and goes directly to the optional phase of “defining the contents of the Environmental Impact
Study”, which is internationally known as “scoping”.

Following this are the stages related to the preliminary investigation, when the advisory and information
activities come into play involving other bodies, public information and participation, and ending with the
decision and related publication and monitoring activities.

The process is more complex for categories of works that fall within the scope of the EIA screening
verification that is regulated by Article 20 of Legislative Decree 152/06 and subsequent amendments and
additions, or the works in Annex IV, for which the Regions and Autonomous Provinces are responsible, and
the special cases listed above relating to Annex Il, for which the State is responsible.

In particular, for the works listed in Annex IV for which the regions are responsible, first and foremost a
verification is expected, directly on the part of the developer, of some prerequisites on the location of
the project. In fact, if the work listed in Annex IV falls even partly in a Protected Natural Area (ANP), as
defined by the “Law on protected areas” no. 394 of December 6, 1991, an EIA procedure is to be directly
implemented following the process already described.

If this is not the case, the project would enter the screening stage, which also involves a phase of
participation and consultation and ends with a decision as to whether or not the project should be subject
to EIA procedure. In the event that the screening verification should result as positive, or that significant
impacts are not expected, the procedural process ends and the intervention continues with any other
customary permissions. In the case of a negative verdict, the operation is part of the same process as those
works included in Annexes Il (responsibility of the State) or Il (responsibility of the Region).

It should be remembered that, in case of projects that may affect protected natural areas, the size
thresholds that characterize many of the projects listed in Annex IV are reduced by 50%.

On the topic of size thresholds, it should be added that, at present (December 2014), the regulations are
in a transitory phase following the entry into force, in August 2014, of the so-called Legislative Decree
“Simplification and growth” no. 91/2014, converted into Law 116/2014.
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That law contains an article (Article 15) dedicated to resolving the appeals by the European Union on the
issue of screening application, therefore at the moment, for projects listed in Annex IV “by decree of the
Minister of the Environment and Protection of Land and Sea, (...) there are defined criteria and thresholds
to apply to determine, for the projects listed in Annex IV, the need for screening, following the procedure
referred to in Article 20 based on the criteria set out in Annex V. These provisions also identify the way in
which the Regions and the Autonomous Provinces, taking into account the criteria set out in Annex V and
in compliance with the provisions in the same ministerial decree, adapt the criteria and thresholds to the
specific environmental conditions and land. Until the date of entry into force of the above, the procedure
referred to in Article 20 is carried out on a case by case basis, based on the criteria set out in Annex V”.

In other words, while waiting for the decree that will establish definitively how to manage thresholds and
criteria, in fact all the works listed in Annex IV, regardless of any size thresholds, are subject to a “case
by case” verification through the production of information that will ensure that the decision has been
correctly formulated.

Annex 2 (*) Annex 3 (*¥)

Decree

Annex 4 (**)
Decree

Ammending works

Decree
152/06

annex |l and particular
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Figure 4.1 - Diagram of the EIA procedure in Italy
Source: our data processing

As for the operational aspects of the management procedures, at the state level the MATTM operates
through the “Directorate General for Environmental Assessments and Authorizations” and in particular
through the “Division Il - Environmental Assessment Systems”, which handles many activities including:
the technical-administrative control of EIA procedures, monitoring of operations subject to the assessment
procedure, the adoption of injunctions for interventions and works that contravene the regulations and
other activities required to smoothly run the procedures.

These offices currently employ 26 people including regular employees, officers and directors®. In addition
to these personnel there is a significant number of external consultants and experts.

As mentioned above, the technical preliminary investigations are carried out by the “technical commission
for environmental impact assessment - EIA and SEA”, made up of 50 staff and a representative of the
Regions whose territory is involved.

Furthermore, since the procedure overlaps with other public office activities requiring specific skills,

15 Source: Directorate General for Environmental Assessments and Authorizations for the MATTM.
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advisory roles or consultation (as in the case, already mentioned earlier, of the Ministry of Cultural Heritage
and Tourism), it is fairly clear that the number and type of personnel involved is generally much greater
and wider ranging.

In terms of regional EIA, each Region has determined the most appropriate ways to carry out the preliminary
technical and administrative investigation, relying on the collaboration of multiple offices and/or on the
setting up of specific support commissions. Given the wide variety of situations, there is currently no
summarized data on the number of personnel involved altogether. Considering a sample of some regions
where institutional sites were able to provide sufficient information, it was found that in dedicated offices,
the number of active units involved in EIA management was no fewer than 10%°. Considering the likely
involvement of other offices, the presence of additional consultants and staff active in other agencies
delegated to carry out the procedures, it is quite likely that, overall, there are no fewer than 400 people
operating in this field.

With regard to the number of procedures that are carried out, the data obtained at the MATTM General
Directorate for Environmental Assessments and Authorizations show that the number of applications
received is on the average about 50 per year, of which 35.9 relate to ordinary EIA and 13.4 to Special EIAY’.
As the chart shows (Figure 4.2), the number of procedures varies greatly from year to year. Regarding the
EIA procedures managed by the MATTM, the data collected from the Directorate General for Environmental
Assessments and Authorizations show an average of 28.4 applications per year in the observation period
of 2004-2013.

We find similar average values if we look at the completed procedures rather than the applications:

e State EIA (average 1989-2013): 12.5;

e EIA Target Law (average 2003-2013): 31.1

e subject to EIA (average 2004-2013): 28.2

As for the regional level, no overall summarized data related to a sufficiently long period of time has
been traced. In order to represent the situation, reference has been made to two samples: Lombardia,
representing the major Regions and Molise representing the geographically and demographically smaller
Regions.

The analysis, based on their website data dedicated to the EIA, highlights the following values in reference
to the last decade:

e Lombardia®: Annual average of 83 EIA applications;

e Molise: Annual average of 15 EIA applications.

Considering this data, we can easily say that it is most likely that the Regions overall receive no fewer than
100 applications per year. The figure is substantially confirmed by the analysis carried out in 14 Regions
(those whose institutional sites provided user data) but only with reference to 2010 and 2011. In fact, the
results of this analysis, which extended to 20 Regions depending on the inhabitants, led to an estimated
total of 1,200 procedures per year (see. Chap. 5.1 for more in-depth information).

With regard to the procedures to determine which projects are subject to EIA, in the two Regions chosen
as samples, again with reference to the last decade, the data is as follows:

e Lombardia: an annual average of 245 screening procedures;

¢ Molise: annual average of 43 screening procedures.

Taking into account this data, the order of magnitude of the screening procedures carried out by the
Regions is likely to exceed 3,000 procedures per year.

From the point of view of time-frames, the duration of an ordinary EIA, in addition to any scoping, which
lasts 60 days, can vary from a minimum of 150 days to a maximum of 330. The most frequent time-frame
was 270 days (about 9 months). For the works requiring the special EIA, the time-frame was 90 days.

16 For example: 11 in Basilicata, 13 in Lazio, 10 in Emilia-Romagna. Sources: http://attributi.regione.basilicata.it/organigramma/
public/s/00001/00019/000AB www.regione.lazio.it/Organigramma/key.do?code=UNOR_D1IUEIA&type=uffArea http://ambien-
te.regione.emilia-romagna.it/sviluppo-sostenibile

17 For the ordinary EIA, the data refers to the period from 1989 to 2013, for the special EIA, from 2003-2013.

18 Our information based on EIA data available at the portal “SILVIA” of the Lombardy Region: www.cartografia.regione.lombar-
dia.it/silvia/jsp/ procedure/procedure.jsf

19 Our information based on data available at the website of the Department of the Environment of Molise: www.regione.
molise.it/GRM/ambiente.nsf
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4.2 ENGLAND

In the English system, the EIA procedure is integrated into the approval process for the work, as governed
by the regulations of the local planning system. The EIA application and related documentation - where
required - are in fact part of the application for approval (Planning Application) leading to a permit being

issued to carry out the work (Planning Permission)?.

Falling within the scope of the EIA are the works mentioned in lists in Schedule 1 and Schedule 2, both

annexed to all the regulations relating to the EIA, with the following differences.
e for works listed in Schedule 1 EIA is mandatory; it coincides perfectly with Annex | of the Directive.

e the works listed in Schedule 2 may have a significant impact on the environment by virtue of factors
such as their nature, size or location. Schedule 2 contains a table with two columns: the first shows the
category of works in Annex Il with a few additions, while the second column gives size thresholds or
specific criteria for each category. In order to be considered subject to mandatory screening, a project
must correspond to both columns. If it also falls partially within “sensitive areas”?, it is enough if it

corresponds with just the first column, that is with the type of project.

Some types of projects listed in Schedule 2 are in addition to those in the Directive, such as, for
example, the motorway service areas, golf courses, water wells for water supply, and also categories
of works such as the renewal of mining leases, demolition and decommisioning?.

20 Despite this, we cannot speak of one single approval procedure (“one stop shop”). Based on the characteristics of the
work, there are other types of authorizations, some of which must be already available at the time of presenting the Planning
application. The various British government branches have legislated differently in relation to the establishment of unified
procedures for obtaining more than one permit at a time (Graggaber, Pistecky, 2012).
21 Sensitive Areas are defined as: sites of scientific interest under the Wildlife and Countryside Act 1981, sites of Community
interest (Natura 2000), the national parks, the area covered by the system of canals and reservoirs known as the Broads,
areas of outstanding natural beauty under the Countryside and Rights of Way Act 2000, the UNESCO World Heritage sites, the
monuments catalogued under Ancient Monuments and Archaeological Areas Act 1979 (scheduled monuments).

22 Demolition and decommissioning can be considered as urban development projects in the category of infrastructure works.
In particular, if the demolition envisions a separate project, it is subject to screening for environmental impacts relating to the
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Following the Planning Act 2008 (2008 c.29), with the intention of simplifying and streamlining procedures
relating to nationally significant infrastructure projects — NSIP, an approval system was introduced to
be applied to specific projects that are particularly significant in size and impact, in the fields of power
generation, road and rail transport, distribution networks and waste treatment. In these cases, the
authorization request takes the name of Application for Development Consent and the measure that follows
takes the name of Development Consent Order (DCO), which actually includes permits and authorizations
that previously had to be requested separately.

The possibility of a work being exempted from the application of the EIA Directive is provided for exclusively
by order of the Secretary of State or co-respectively the Italian Minister, and is explicitly addressed in the
regulation only in the case of national defence projects.

The Competent Authority for the EIA is also responsible for issuing town planning permissions, which in

the case of works subject to the usual procedures is the local planning authority®, or normally Borough or

District Councils.

For development consent procedures for infrastructure projects of national interest, which according to

their characteristics generally fall within the scope of the EIA Directive, the Competent Authority is not the

local authority but the Ministry. Which Minister is actually responsible depends on the type of project:

e Minister of Transport?* in the case of roads or railways;

e Minister for Energy and Climate Change® in the case of infrastructure for the production and
distribution of energy;

e Minister of the Environment (DEFRA%) together with the Minister for Local Governments (DCLG?) in
the case of works related to water and waste.

In England and Wales? all applications for authorization of infrastructure projects of national interest are
managed, on behalf of the competent Minister, by the Planning Inspectorate, which is an executive Agency
of the DCLG that provides assistance services to the developer throughout the approval process for this
specific category of works.

For the sake of clarity, in order to highlight a correlation between types of procedure, it can be said that
the EIA managed in England by the local planning authority corresponds to the EIA managed in Italy by
the Regions, while the EIA infrastructure of national interest managed in England by the Secretary of State
corresponds to the EIA managed in Italy by the Ministry of the Environment. The correspondence is only
intended to give an idea of the extent of the works and numbers of procedures.

Before briefly describing the formal EIA procedures as applied in the English system, it is worth pointing
out that the British system provides for the possibility of comparing a project and its environmental effects
even before the final design and the authorization request is formally presented. This stage is called pre-
application engagement or early engagement.

This preliminary dialogue is required only in the case of infrastructure projects of national interest; in other
cases it is optional but highly recommended?, so that it has become consolidated practice, especially in
the case of the most significant works. The procedures for consulting the public institutions and citizens in
the pre-application stage are variable, usually agreed between the developer and the Competent Authority
and described in a separate report. A preliminary version of the Environmental Impact Study is normally
included in the documentation that provides the basis for the debate. At this stage, it may be necessary to
provide amendments and additions to the project or impact study*°.

The division into phases required by the English regulations reflects those provided for by the Directive, and

demolition method used.

23 The system of local government in the UK is very complex. In England, the local planning authorities are as follows:

32 Councils of the London Boroughs, 36 Councils of the Boroughs in the metropolitan area, 201 Councils of the non-
metropolitan districts, 55 Councils of the Unitary Authorities, The City of London Corporation and the Council of the Scilly Isles.
24 Department of Transport.

25 Department Energy and Climate Change.

26 Department for Environment for Food and Rural Affairs.

27 Department for Communities and Local Governments.

28 In England, the Planning Inspectorate examines authorization requests related to energy, transport, waste, waste water and
the water sector; in Wales, it only examines applications for energy and port development, other issues are the responsibility of
Welsh ministries

29 See. http://planningguidance.planningportal.gov.uk/blog/guidance/before-submitting-an-application/

30 Source: Graggaber, Pistecky, 2012
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it is possible to summarize the “typical” implementation method for the procedure as follows, referring to
the subsequent chapters for more details on the individual phases.

In the event that the work falls under the Directive’s scope of application, the developer is entitled to
request the opinion of the Competent Authority as to whether or not a screening could be bypassed,
directly activating the EIA procedure on their own initiative. Screening involves a case-by-case evaluation
supported by criteria and size thresholds as a guideline. In general, many of the projects that request
screening fulfil the scope of the Directive with this, showing no significant impacts. There are numerous
support tools for the developer and the competent authorities to interpret the directions of the screening
regulations.

The phase that follows is called scoping. This defines the content for which the developer must provide
more in-depth information for the subsequent Environmental Impact Statement on the characteristics
of the project and the nature of the expected environmental impact. This phase involves Government
Agencies with environmental responsibilities, and any other institutions. The developer’s formal request
for scoping to the Competent Authority is optional; in practice, in all cases where the developer takes part
in the pre-application process after consulting the various stakeholders, the scoping is done informally.
After the content is defined, the developer, often with the support of external consultants, prepares
the Environmental Impact Study that is called the Environmental Statement. The Study is sent on as
part of the Planning application for the Competent Authority, which is responsible for forwarding all the
documentation to other institutions, as well as informing the public.

Following the preliminary investigation, the Competent Authority collects and processes the written
comments received by the various parties and then issues or decides not to issue permissions for the work,
which is then transmitted to the other bodies involved and published.

oo
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Figure 4.3 - Summary Overview of the EIA procedure applied in England
Source: our data processing

Infrastructure projects of national interest, as already mentioned, provide for a simplified authorization
process structured into six steps®, which comprise the steps of the EIA procedure within them. The

correspondence between the said steps and the steps described above are illustrated below.

31 Regarding NSIP procedures NSIP, see http://infrastructure.planningportal.gov.uk/application-process/the-process/
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The first step is called Pre-Application and involves, in addition to the developers, the Planning Inspectorate,
various institutional players, communities and local authorities that play a particularly significant role32.
The screening and scoping phases can be considered to be reabsorbed into this phase.

The second step is called Acceptance and practically speaking, consists of verifying that the documentation
presented complies with regulations, which ends with the Ministry formally taking charge of the application
and the publication of the acts. This phase can be considered a preliminary investigation.

The third and fourth steps are the preliminary investigation itself. They are called respectively Pre-
Examinations, during which the written observations of the various stakeholders are collected, and the
Examination, during which - following a case-by-case methodology - the observations are examined and
compared.

The penultimate step is called the Decision and ends with the formulation of recommendations by the
Planning Inspectorate and the issue of the final decision by the Minister, which is then published.
There is a period of time Post-Decision during which legal recourse can be taken against the decision.

Since EIA procedures relating to “ordinary works” are a matter for individual local authorities, the structure
and composition of the administrative structures dealing with it vary greatly; often they coincide with
the technical departments, which in the preliminary examination of the application sometimes make use
of external consultants. Regarding the EIA procedures of the infrastructure projects of national interest,
these are handled internally by the Planning Inspectorate, and as already mentioned, it handles the entire
authorization process, and for this reason, it is not possible to single out those staff members involved
exclusively in EIA. Operating in the structure overall are 19 people®: 2 senior figures, 1 coordinator
(Infrastructure planning lead) and 2-3 experts/inspectors (case-leads) for each of the five thematic sections:
roads and railways; renewable offshore; fossil fuels; power lines and renewables on the mainland; nuclear;
waste, airports and the commercial sector. The thematic sections work together with other units (for
example the Consents Service Unit and the Major Infrastructure and Environment Unit), which provide
specialist advice on granting permits other than those envisaged by the planning system, such as health
permits and authorizations under the Habitats and Birds Directives, and of course, collaborating with the
experts of the various bodies involved with environmental expertise at various stages of the procedure3*.
As to quantity, most of the projects within the scope of application of the Directive 2011/92/EU regard
urban development and production facilities and are handled by local authorities. According to the sources
consulted, most of the procedures stop at the screening phase and the percentage of projects for which
EIA is required out of the total of those that undergo any screening is less than 10%%*. The procedures
relating to infrastructures of national interest managed by the Ministries are no doubt limited, but
normally require detailed Environmental Impact Studies.

On the numerical strength of the EIA procedures, the sources consulted show a significant increase after
the introduction of the implementing regulation of 1999 - which, implementing the updated Directive
of 1997, expanded the field of application - followed by a sharp decrease after 2005. In terms of the UK,
the average number of EIA procedures carried out between 1990 and 1999 amounted to 328/year, and
between 2000 and 2005 it amounted to about 640/year®®. Between 2005 and 2008, it was approximately
550/year®.

In absolute numbers most of these regard England: the average number of procedures during the period

32 The role of the local authority is particularly significant in the case of NSIP: in the Pre-application phase, the developer consults
with it regarding the methods by which local communities will be involved (listed in Statement of Community Consultation - SOCC),
in regard to which it is then invited by the Ministry to make a statement of adequacy (Statements on adequacy of Developers
consultation) a prerequisite for the acceptance of the application; during the preliminary investigation it is then called on to
deliver a report on the work and the characteristics of the site (Local Impact Report), as well as to work with the developer and
the other institutions to produce a document on shared aspects (Statements of common ground). For more information on the
role of local authorities: https://www.youtube.com/watch?v=Un9tFgw3jVs (Also the video: http://infrastructure.planningportal.
gov.uk/application-process/the-process/).

33 See. Organogram of the Planning Inspectorate on: http://infrastructure.planningportal.gov.uk/wp-content/uploads/2014/11/
organogram_v6.pdf

34 Source: Planning Inspectorate, 2014

35 Source: GHK, Technopolis, 2008

36 Sources: GHK, Technopolis, 2008; IEMA 2011

37 In regard to the number of EIAs between 2005 and 2008, those reported are based on the already mentioned study prepared
in 2011 by IEMA (IEMA, 2011), however, the study prepared for DG Environment in 2010 by the consultancy GHK attributes an
average of 334 ElAs/year to the same period (GHK, 2010).
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1998 to 2008 is in fact estimated at about 366 EIA/year®. However, in relation to the population, the
number of ElAs carried out each year in England is proportionately lower than the other nations of the UK:
about 70% of the EIA procedures against 86% of the population.

Assuming that all infrastructure projects of national interest are subject to EIA screening, it is possible to
see the number of procedures at the site of the Planning Inspectorate, where you can consult the registry
of projects that have applied for authorization or are in the early stages of preliminary negotiations,
showing that the applications received between 2011 and 2014 in England are on average 14 per year®.
From the point of view of time frames, the sources consulted*” reported an average duration of 6.5
months for a routine EIA (considering the sum of the legal times for the various phases). The time-frame
for authorization procedures for infrastructure projects of national importance, within which the EIA is
included, is a maximum of 18 months.

4.3 SPAIN

In Spain, the EIA procedure (Evaluacién de Impacto Ambiental-EIA) is part of the broader project
authorization process. The procedure is carried out by a different institutional body than the competent
authority responsible for granting consents, and is binding for the completion of the authorization process.

The Law 21/2013 regarding the EIA provides for two possible evaluation procedures:

e theEnvironmental Impact Assessment (evaluacion ambiental ordinaria) of projects for which significant
impacts on the environment are expected;

e case-by-case verification of the extent of the environmental impacts to decide whether the project
should be subject to the EIA (evaluaciéon ambiental simplificada).

The following projects are subject to EIA (ordinary EIA):

¢ thoseincluded in Annex I, as well as projects that, being split, reach the thresholds of Annex | through
cumulation of quantity or size of each of the projects under consideration;

e thoseincluded in paragraph 2, Article 7, decided case by case by the competent authority as to whether
they should be subject to EIA according to the criteria set out in Annex Ill;

e anychange in the characteristics of a project listed in Annex | or Annex Il, when it involves the reaching
of the thresholds in Annex [;

e projects referred to in paragraph 2, Article 7 (projects subject to possible screening), when requested
by the developer.

The following projects are subject to EIA verification (EIA simplificada):

e projectsincluded in Annex Il;

e projects notincludedin Annex|or Il that could lead to significant negative impacts, directly or indirectly,
on the sites of the Natura 2000 network;

e any change in the characteristics of a project listed in Annex | or Annex I, other than modifications of
Article 7.1.c), already authorized, carried out or being carried out, which may have significant adverse
effects on the environment;

e split projects that exceed the thresholds of Annex Il only through the cumulation of quantity or size of
each of the projects under consideration;

e projects, listed in Annex |, undertaken exclusively or mainly for the development or experimentation
of new methods or products, provided that the duration of the project does not exceed two years.

Through a comparative analysis of Annex | and Il of the Directive with the corresponding Appendices | and
Il of the Law 21/2013, we see that Spanish law is more restrictive than the Directive*!, with the exception

38 Information is indirect: the number of cases was calculated from the average annual number of Environmental Impact Studies
in a given reporting period, compared to the population of the four British nations expressed in terms of a million inhabitants
(Source: IEMA, 2011).

39 The number of applications received however varies greatly from year to year: from 9 to 18 applications received in 2011 re-
ceived in 2014. At the time of writing this text, the registry listed documentation for 106 projects (Source: http:// infrastructure.
planningportal.gov.uk/projects/)

40 Source: GHK, 2010

41 Annex | (Anexo I): The Law 21/2013 has added a number of projects with respect to the corresponding Annex of the Directive
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of some projects that are not incorporated®.

As for exercising derogations, those projects that are excluded from the environmental assessment
procedures are those relating to the objectives of national defence, when there are environmental
impacts, and detailed projects specifically approved by a law (these projects must contain the information
necessary for the evaluation of environmental impacts and the development of the law approving the
project must respect the objectives set out in Law 21/2013).

The environmental assessment procedures are carried out by an institutional body (Organo Ambiental) at
the request of the Competent Authority responsible for the development consent of the project (Organo
Sustantivo).

In the case of projects to be approved by the State or public State Bodies or bound by it, it is the duty of
the Ministry of Agriculture, Food and Environment to act as “Environmental Body”.

Similarly, at the regional and local level, projects governed by the Law 21/2013 are subject to the
environmental assessment procedure at the Environmental Body as established by regional legislation

In Spain, the procedure taken as a whole, from the scoping to the EIA decision, is summarily divided into
the following phases and time-frames, also illustrated by the following diagram:

there is an initial voluntary phase of scoping which lasts three months; this phase is activated by the
developer, with the Competent Authority responsible for issuing project consents, through the request
of the scoping document and the filing of a project document. The Competent Authority responsible for
granting approval assesses the documentation and therefore asks the Environmental Body to begin the
scoping process. The Environmental Body activates the preliminary consultations with environmental,
health and urban planning institutions etc., as well as the persons involved, and finally draws up the
scoping document, with indications of the scope and details of the Environmental Impact Statement -EIS,
and transmits it to the Competent Authority for the granting of approval.

The developer drafts the EIS within a maximum of one year based on the consultations carried out in the
scoping phase, and files them with their Competent Authority.

Before the start of the actual EIA there is a consultation phase that lasts two months.

The Competent Authorities, at the issuing of the authorization, for this purpose, starts the publicinformation
and consultation procedures with the competent institutions responsible for environment, health, urban
planning etc. and the persons involved. This phase is for obtaining the mandatory opinions.

The developer acknowledges the opinions produced in the consultation phase and on the issuing of
the authorization, files the technical project, the EIS and the documents and opinions issued during the
consultation with the Competent Authority and requests activation of the EIA process. The Competent
Authority assesses the the compliance of the documents and sends them to the Environmental Body.
From the moment the Environmental Body receives the documentation, the EIA phase begins and lasts
four months, extendable for two months, ending with the environmental impact statement by the
Environmental Body. The decision is published in the Official State Bulletin .

The environmental impact statement is required to support the project development consent by the
Competent Authority on granting of approval.

In the cases covered by the regulation is also planned a screening procedure, which lasts three months,
and that can be added on top of the complete procedure above (before the scoping) or, in the case of
non-activation of the scoping, added before the filing of the EIS and the stage of public information and
consultation.

including: industrial projects related to wind farms and photovoltaic plants; different types of quarries and extraction of aggrega-
tes; extensive urbanization; landfills for non-hazardous waste and a detailed list of projects that can create impacts on the Natura
2000 network. In addition, different types of projects in the sectors of the steel industry and mining, chemical and textile governed
by Annex |l of the Directive have been moved, and in some cases better detailed in Annex | of the Law 21/2013.

Annex Il (Anexo I1): Annex Il of the Law has specified thresholds for the plants provided for in Annex Il of the Directive, and added
a number of projects with respect to the corresponding Annex Il of the Directive including: systems using solar energy and in the
marine environment; works to replenish coastal beaches; extensive urbanization and a detailed list of projects that can create an
impact on the Natura 2000 network.

42 Annex | (Anexo 1): Not incorporated by Law 21/2013 are extraction facilities and asbestos treatment plants that instead are
covered by Annex | of the Directive.

Annex Il (Anexo Il): Not incorporated by Law 21/2013 are marinas and fishing ports, which have a lower threshold than that pro-
vided in Annex |, and the asbestos production plants are instead provided for in * Annex Il of the Directive.
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Figure 4.4 - Summary of complete EIA procedure according to Law 21/2013
Source: our data processing

As for the organization of the Environmental Body at the national level, the Ministry’s Division of
Agriculture, Food and Environment in charge of environmental assessments is the “Subdirectorate General
of Environmental Assessment” which answers to the “Directorate General of Quality and Assessments
for the Environment and Natural Environment “, which in turn answers to the Secretary of State for the
Environment.

The “Subdirectorate General of Environmental Assessment” is in charge of EIA and SEA procedures and
EIA and SEA screening for projects, plans and programs under state jurisdiction, and it also participates in
commissions for environmental control. The Sub-directorate currently employs approximately 53 people*
who handle the procedures.

Overall, throughout the national territory, it is estimated that about 120 people are employed to carry out
the environmental assessment procedures provided for by Law 21/2013.

As for the procedures activated and completed in Spain, the Ministry of Agriculture, Food and Environment
published a “Yearbook of Statistics - 2013”4 on its website, which posted data and analyses relating to
environmental assessment procedures activated at the Ministry of Environment over the time period of
25 years, from 1988 to 2013.

In these 25 years, 8,436 procedures have been activated, of which 3,541 were EIA procedures (average
of about 140/year), 2,541 screening procedures (average of about 102/year) and 2,326 “case by case”
assessments that did not go through environmental procedures. Of the 8,436 procedures activated, 4,968
were completed (1,647 opinions for EIA, 1,831 opinions for screening, 1,490 negative outcomes for the
case-by-case), 660 are still in progress (456 EIA procedures, 192 screening procedures, 12 procedures “for
the case-by-case”) while the remaining procedures were dropped.

43 Source: Subdireccion General de Evaluacién Ambiental - Direccidon General de Calidad y Evaluacién Ambiental y MedioNatural
- Ministerio de Agricultura, Alimentacion y Medio Ambiente

44 http://www.magrama.gob.es/es/estadistica/temas/publicaciones/anuario-de-estadistica/2013/default.aspx?parte=2&capitul
0=10&grupo=1
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Figure 4.5 - Distribution of projects by type of procedure, national level. Period 1988 - 2013
Source: Yearbook of Statistics 2013 - Ministry of Agriculture, Food and Environment - Madrid, 2014

The number of procedures completed or archived, turns out to be fewer than 100 per year until 2000. In
the years that follow, there was a significant increase up to 759 in 2010.

The case-by-case procedure saw its greatest development in the years between 2003 to 2008, with a peak
in 2005 (388 evaluations), before declining in subsequent years; now, the new Law 21/2013 no longer
provides for this type of procedure.

The types of projects for which a procedure was activated with the Ministry of Environment, from 1988 to
2013, are as follows: agriculture, livestock and forestry: 1,156 procedures (14%); hydraulic engineering and
water management: 2,654 procedures (31%); industry and energy: 1,812 procedures (22%); infrastructure
and transport: 2,047 procedures (24%).

With regard to the year 2013 alone, the Statistical Yearbook reports that at the Ministry of Environment
292 procedures were activated and 607 procedures concluded, 75 of which EIA statements, 120 screening
comments, 50 negative “case by case” procedures, and 362 archived procedures.

As for the types of projects evaluated in the year 2013, the percentages are as follows: agriculture,
livestock and forestry: 6%; hydraulic engineering and water management: 41%; industry and energy: 2%;
infrastructure and transport: 27%; other: 5%.

Regarding the EIA procedures activated throughout the Spanish territory, based on the available data®,
results for the year 2007 report 7,000 environmental impact assessment procedures, including 448 at
the Ministry of Environment. However, in that year, the number of procedures activated in the Regions
of Castilla - La Mancha (1723) and Extremadura (2,140), was particularly significant compared with an
average on the order of tens to a few hundreds for the other Regions.

Currently (2011-2013) it is estimated that the number of procedures activated throughout the whole
national territory has dropped to about 2,000 a year, of which 1,200/1,400 (about 60-70% of the total)
were screening procedures and about 600/800 (about 30-40% of the total) EIA procedures.

Finally, in regard to the duration of the EIA procedure, the average time-frame is about 11 months.

45 The Spanish Association of Environmental Impact Assessment in 2010 wrote a white paper on “Environmental Impact As-
sessment in Spain” (data reference year 2007) where, among others things, an overview is given on the state of the art and on
average time frames required for procedures. The white paper is currently “not published” but in the text are some graphs and
data made public by some of the paper’s authors (M. Casermeiro, Cerdan H., 2010). Reference is also made to the data obtained
by filling in the questionnaire and by the Spanish Association of Environmental Impact Assessment.
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4.4 FRANCE

In France, the EIA procedure is an integral part of the authorization procedure and is intended to provide
the authority in charge of granting approval all the elements necessary to assess the impact of the work
on the environment and human health. In fact, the law explicitly states that the development consent
decision for a project should take into account the EIS, the opinion of the Environmental Authority and the
results of the public consultation process and participation. The absence or inadequacy of the EIS, where
provided for, constitutes grounds for cancellation of a development consent licence.

In the French system the scope of the EIA is divided according to the type of procedure: provision is in
fact made for a mandatory EIA, applied systematically, and “case by case” examination, comparable to the
screening procedure provided for under the Italian legislation.

e ElAis mandatory for projects that potentially may have a major impact on the environment and human
health because of their nature, size or location. Roughly speaking, these are the works listed in Annex
| of the EU Directive.

e For projects with less significant but still significant impacts (generally, the projects listed in Annex Il of
the EU Directive), the developer can proceed to a “case by case” verification.

The works to be consigned to one or the other category are listed in Annex of Article R122-2 of the
Environmental Code, a table that for each type of project that may have significant environmental impact,
sets out the mandatory “a priori” requirements of the EIS or the need to resort to a “case by case”
procedure, applying a combined system of thresholds and location, dimension and technical-functional
criteria.

In general, this table appears more restrictive than the types of project and the thresholds provided for by
the EU Directive. In particular, the thresholds for subjection to mandatory EIAs are lower and there are
additional categories of projects that require screening?®.

Therefore, in France, as in other EU countries, it has happened that during the implementation of the
Directive a phenomenon of “over-enforcement” of Annex | and Il in the national legislation has taken place
(so-called “Gold-Plating”), for which, compared to the categories of project listed in the above-mentioned
Annexes, categories have been added and thresholds lowered for EIA requirements®’.

The EIA procedure described in this chapter applies to all works listed in that Annex, without exceptions or
derogations. The only significant variation regards some works of national interest (see. Chap. 5.1.4) but
only for the magnitude and timing of public involvement, which in these cases has greater opportunities
to participate in the discussion on the work in question, already during the design phase.

As for EIA Competent Authorities, French legislation provides that from July 1, 2009, a Governmental

body, called the Environmental Authority*®, must issue an opinion as part of the Environmental Impact

Assessment.

The Environmental Authority varies according to the type and importance of the project and can be

represented by the following:

¢ The National Environmental Authority, specialized branch of the General Council of the Environment
and Sustainable Development (CGEDD*), for the cases in which: the authority responsible for granting
the project development consent is the Ministry of Ecology, Sustainable Development and Energy
(French equivalent of the Minister of the Environment); the developer is the State (represented by
a service dependent on the Ministry of Ecology, Sustainable Development and Energy) or a public

46 For example, bridges and tunnels (for which the procedure to be applied varies according to the length); works related to the
creation of parking and service infrastructures for agriculture, forestry, farming and aquaculture in coastal areas of landscapes
with natural, cultural and historical value and systems for collection of sea water (case by case procedure); works created in view
of the use of water intended for human consumption within protected forest areas (compulsory EIA); golf courses (for which the
procedure to be applied varies according to the extension); earthworks (the procedure varies according to depth and extension);
crematoria, etc..

47 Source: GHK, Technopolis, 2008

48 Autorité Environnementale

49 Conseil Général de I'Environnement et du Développement Durable. It is an advisory body ofthe French government that pro-
vides technical assistance, audits, research, assessments and international cooperation in the fields of environment, transport,
planning, urban policy and climate change. It was established by Decree of July 9, 2008
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institution under its responsibility; the EIA in question concerns projects that are part of a program
of functionally connected works or works requiring additional administrative decisions, whenever a
project or one of the decisions go beyond the competence of the Ministry of Ecology;

¢ The Minister of Ecology, Sustainable Development and Energy, in the event that the project in question
must be authorized/approved nationally by another Minister; in this case the investigation and the
preparation of opinions of the Environmental Authority on behalf of the Minister are prepared by the
General Commission for Sustainable Development (CGDD*);

¢ The regional Prefect or the Director of the Regional Directorate of the Environment, Development and
Housing (DREAL®?) delegated by it, when the project must be authorized/approved by a local authority.

With the exception of the Environmental Authority of the CGEDD, which was formed ad hoc, the current
Competent Authorities were existing bodies, even though, for example, the regional environmental services
have set up offices for that purpose and changed the organization to better carry out EIA preliminary
evaluations on behalf of the Prefects.

The flow chart below summarizes the structure of responsibilities in the French system.

Projects managed by the
Ministry of Ecology,
Sustainable Development and
Energy or by its dependent
offices and departments

Projects outside the
jurisdiction of the Ministry
of Ecology, Sustainable
Development and Energy

!

Who
authorizes/approves
the project?

v

Other Ministers different from
the Minister of Ecology,
Sustainable Development
and Energy

v

Ministry of Ecology,
Sustainable Development
and Energy

Local Authorities

Enviromental Authority
of the General Council of
the Environment and Sustainable
Development

Minister of Ecology/General
Commission for Sustainable
Development

Prefect of the Region/DREAL

Competent Authorities for the EIA (Enviromental Authorities)

Figure 4.6 - Competent Authorities for the EIA in the French system (Environmental Authorities)
Source: Conseil Général de I’Environnement et du Développement Durable - CGEDD

As regards the subdivision of the procedure, the French system makes provisions for the following main
steps (Figure 4.7):

50 Commissariat Général au Développement Durable. Specifically, in this case the preliminary EIA investigation is the responsibi-
lity of the Office of Transport, Infrastructure and Planning (IDDPP2), a branch of the Sub-Directorate for the integration of sustai-
nable development principles in public policy (Intégration des démarches de Développement Durable dans les Policies of ques
Publiques - IDDPP), framed in turn within the Service de I'Economie, de Evaluation et de I'Intégration du Developpement Durable
(SEIDD) of the CGDD. For the purpose of inquiry, the IDDPP2 consults the ministerial departments (especially the Directorate Ge-
neral for Risk Prevention and Management of Water and Biodiversity) and the Directorate General of Health, as well as the prefects
and decentralized services concerned

51 Direction Régionale de I'Environnement, de ’'Aménagement et du Logement. The DREAL was established in 2007 as a regional
branch of the Ministry of Ecology, Sustainable Development and Energy, with the role of urban policy, sustainable development and
housing orientation.
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e ascreening phase, which regards the projects to be subjected to a “case by case” examination and for
which the developer sends a “case-by-case application” to the Competent Authority, which decides
within 35 days as to whether the project should be subject to EIA, based on the main characteristics
of the project and its potential significant environmental impacts described in the form; in case of
a positive outcome, the procedure ends; in the case of failure, however, the work in question must
undergo a EIS;

e ascoping phase or “preliminary framework” (cadrage préalable), which is not mandatory and whose
duration is not established by the law can be initiated at the request of the developer, who asks the
Authority responsible for the authorization to issue - after consulting the Competent Authority - an
opinion on how detailed the information to be included in the EIS must be;

e the development of the EIS (which in France is called the Etude d’Impact environnemental) and the
relative non-technical summary, prepared by the developer, who shall forward it to the Environmental
Authority for its opinion (a procedure called “saisine de I'’Autorité Environnementale”);

¢ the preliminary examination phase, during which the Competent Authority assesses the EIS -, consults
the competent institutions and issues its opinion within two or three months, depending on whether
the Competent Authority of reference is regional or national;

e the public consultation (enquéte publique procedure), which takes place downstream of the decision
by the Competent Authority;

e the decision on the project consent, which must take into account the opinion of the Competent
Authority, as well as the outcome of the public inquiry.

Institutional consultation is provided for in the screening and scoping stages, as well as in the evaluation
phase of the EIS.

Public participation (understood in the broadest sense of the term, as “anyone who has an interest in
participating”) instead, takes place downstream of the issuing of the EIA opinion by the Competent
Authority, usually through a public inquiry organized by the Authority responsible for the approval.
Exceptions to this rule are extremely limited®? and in any case there are provisions for making available EIA
information to the public. The public consultation “upstream” is mandatory only for projects of national
interest with a strong potential impact on the environment and socio-economic context and involves the
organization of a public debate already during the development phase of the project. For other projects
that must be subject to public inquiry, the developer can initiate a preliminary optional consultation,
especially in the case of works likely to meet strong local opposition. In addition, the local stakeholders
concerned by the project may also be involved in the scoping phase, so that each of them can submit their
comments on the potential impacts of the proposed project.

52 These include:

e  the creation of Zones d/Aménagement Concerté (ZAC);

e the creation of areas of mooring and light equipment that do not comprise substantial changes to the use of state maritime
property

e the permit applications relating to temporary works or activities lasting less than one year and which do not entail major

and lasting effects on the aquatic environment;

permit applications related to the temporary use (for a period of less than one year) of industrial ICPE plants;

permit applications for the establishment of basic nuclear power plants destined to work for less than six months;

logging and the first re-forestation of areas smaller than 10 hectares;

applications for authorization of works of interest for national defence;

works for maintenance and major repairs.
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Figure 4.7 - The EIA process in France: flow chart
Source: http://www.driee.ile-de-france.developpement-durable.gouv.fr/

As for the resources put in place for the management of the procedures, a distinction must naturally be

made between the national and the regional level.

At the national level, the available information shows that in 2012 at least 35 people were involved in

various capacities in the application of the EIA. In fact:

e the Environmental Authority of CGEDD in that year consisted of 18 permanent members, supported
by a working group of 5 people and 5 external experts®3;

¢ |DDPP2 office was instead composed of 7 people, including 2 managers and 5 responsible for review of
the EIA procedures. Each head is responsible for a specific area of the national territory®.

However, it is unclear whether or not these staff had additional human resources, internally or externally.
Regionally, however, the DREAL has a number of resources that vary depending on the specific characteristics
of the Region (population, number of departments, etc.), which in 2012 ranged from a minimum of 3 for
the overseas Regions, to a maximum of 18 for the Ile de France Region - the most populous and important
from the administrative point of view, since it encompasses the metropolitan area of Paris. The average
was nonetheless around 7 people, for a total, for all 27 regions, of about 200 people involved®®.
Altogether then, according to sources of the Ministry of Ecology for the year 2013, the total resources
involved in EIA procedures numbered approximately 250 people.

As for the number of procedures performed, ministerial sources report that in 2013, 2,250 projects were
subjected to the EIA, both in a systematic manner, and as a result of “case by case” examination; 4,866
screening procedures were activated (about 9% of which ended with the decision to carry out an EIA),
while only a single request for scoping was received.

From the point of view of timing, the sources consulted*® reported an average duration of 7.5 months for

53 Source: http://www.cgedd.developpement-durable.gouv.fr/les-rapports-annuels-de-l-ae-r276.html
54 Source: CGDD, SEEIDD, 2013th

55 Source: CGDD, SEEIDD, 2013b

56 Source: GHK, 2010
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an EIA procedure. It is obvious, however, that it depends on the complexity of the work in question, which
substantially affects the time needed to process the EIA documentation.

4.5 GERMANY

In the German system, the process of Environmental Impact Assessment is an integral part of the
authorization procedure, and it is fully integrated. Unlike what happens in Italy and in other European
Union countries, the EIA process is not binding on the final results of the authorization procedure.

The Federal Law of 24.02.2010, as amended (UVPG), provides for the application of a single Environmental

Impact Assessment procedure, then transposed sequentially, in terms of regulations, in the 16 Federated

States (Lander).

All projects listed in Annex 1 are covered by such regulations .

Specifically, pursuant to Article 3b of the Federal Law, the projects listed in column 1 of Annex 1 are required

to undergo EIA, while projects for which a threshold size and/or capacity are specified, the EIA is required

when those thresholds have been reached or exceeded.

Projects are subject to mandatory EIA also on the basis of the principle of cumulative effects of the

projects; if more projects of the same type are proposed simultaneously (by one or more developers)

and are closely related, they must undergo an EIA, if all together, they meet or exceed the size thresholds

referred to above.

In this regard, the Law provides detail when multiple projects are considered to be closely related. To wit:

¢ in the case of technological or other type of systems that are located in the same operating site and
that share equipment or devices in the construction or operational phase;

¢ inthe case of interventions that interfere with the natural environment and the landscape, where the
location means they have a close spatial connection.

Finally, in the event where changes or enhancements to a project not originally subject to EIA determines
that the project reaches or exceeds size thresholds defined by the regulations, the design of the modification
or enhancement must be subjected to an EIA, with due attention to impacts, in terms of cumulative effects
in comparison to the original plan.

In the light of a comparison, all projects listed in Annex | of the EIA Directive are fully incorporated in the
projects provided for in Annex 1 of the Federal EIA Law.

This provision shall also apply to projects not provided for in the Annexes | and Il of the Directive, such as,
the construction and operation of plants for the biological treatment of waste requiring special monitoring
(pursuan to the Federal Act on Waste Management and Recycling of matter), the construction and
operation of plants for the vulcanization of natural or synthetic rubber, using sulphur or its compounds, or
again, the construction of high-speed rail lines in magnetic levitation and related services.

In terms of procedure, the German system provides for the adoption of simplified procedures. The
possibility of adopting such procedures takes place during the transposition of Annex Il of the EIA
Directive, where the Member States are left greater room for choice. In general terms, where the national
EIA standards are more restrictive than the European regulations, they may exercise the power to exempt
certain projects from the application of restrictive parameters, however, subjecting them to compliance
with the requirements of the Directive.

In Germany the application of this concept is expressed in relation to the provisions of the Federal EIA Law
on Public Participation (Article 9 UVPG).

As explained below, in principle, in any authorization procedure that includes the performance of a
procedure for Environmental Impact Assessment, the participatory process is carried out by law by holding
a public inquiry.

Certain energy infrastructure and mobility projects (pursuant to the Federal Law on planning procedures

for infrastructure projects - BGBI) are exempted from the application of this method of public consultation.
For the same projects, the participatory process is, in fact, implemented exclusively by submitting written
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comments®.

With respect to the provisions of Article 2, paragraph 4, of the EIA Directive, which stipulates that, in
exceptional cases, Member States may exempt all or part of a specific project from the provisions of that
Directive, it should be specified that the German Federal Law does not provide for the exercise of this right.

As for the identification of the Competent Authority for EIA, it is the same authority responsible for the
granting the development consent.

Given that Germany is a Federal State, the tasks and responsibilities are distributed between the Federal
level and the Federated States (Ldnder).

In principle, the Federal level is responsible for international negotiations and for the federal legislation
within the constitutional framework; the Federated States and the relevant authorities at the local, regional
and State levels are responsible for the practical application of the federal legislation.

Under this system, the authorization procedures for projects and activities, under which the EIA procedures
fall, are carried out by the authorities at the local, regional or Lander levels of the individual Federated
States. In most cases, the Governing Body is usually identified at the local level (municipalities) or regional
level, and very rarely at the State level®®.

In order to provide a general overview, in Germany the process of Environmental Impact Assessment is

carried out, through the following progressive stages, as shown in the block diagram below (Figure 4.8):

¢ filing of the application for the project authorization from the Competent Authority by the developer.
In this stage the project documentation is also filed;

e determination of subjection to EIA by the Competent Authority. Based on the analysis of documents
for the project, the Competent Authority may decide for a mandatory EIA, or may chose to implement
an EIA screening procedure or a preliminary verification. The result will be a reasoned opinion as to
whether or not to subject the project in question to the Environmental Impact Assessment procedure;

¢ defining the content of the EIA documentation that the developer must submit (scoping phase). In this
phase, the developer together with the relevant authorities on the environment and the Competent
Authority, defines the content and level of detail of information to be reported in the EIS;

e drafting of technical documentation for EIA and filing it with the Competent Authority. The Federal EIA
Law establishes the minimum contents of the EIS and provides for the development of a non-technical
summary of the information;

¢ consultation with the relevant bodies involved in environmental matters. In regard to the documents
referred to above provided by the developer, the relevant bodies involved are called to give their
opinion as to the design and documentation of the EIS presented,;

e consultation with the public, which must have access to the project documentation, the EIS and the
opinions expressed by the competent bodies on the environment;

e preparation of the technical EIA report by the Competent Authority, which must contain a brief
description of the project, the expected environmental impacts and mitigation measures and
compensation to be implemented,;

e determination of the final decision.

57 Source: European Commission, DG ENV, 2009
58 Source: European Commission, DG ENV, 2010
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Figure 4.8 - Summary overview of the EIA procedure applied in Germany
Source: our data processing

It should be emphasized that in principle, public participation in the EIA process is carried out by holding
a public hearing, organized by the Authority responsible for issuing the authorization, downstream of
the preparation of the EIS and the expression of related opinions of the competent institutions involved
in environmental matters. The results of the public consultation must be given due consideration by the
developer and by the Competent Authority for the granting of approval.

Regarding the operational aspects related to the management of the EIA procedures, given the widespread
distribution of powers from the federal level to the more strictly local level in every Lénder, it is reasonable
to expect a high number of Competent Authorities.

In line with this reasoning, the survey revealed that the staff employed for environmental assessments for
EIA applications numbered more than 4000 units, taking in the entire federal level and its sub levels, to the
municipal level.

In relation to the number of the EIA procedures carried out for the territory in question, there is no official
available data on the number of EIA applications annually processed by different Competent Authorities.
In fact, the questionnaire, and as confirmed by the German EIA Association (UVP - Verein zur Férderung
der Umweltvertraglichkeitsprifung) shows that no agency collects data on the procedures carried out in
the 16 States. The same UVP provides no overall data at the federal level, and no disaggregated data for
the Lander.

To provide some approximate data, a study prepared by the GHK for the European Commission® reports
some total figures of:

e 1000 EIA procedures per year for the period 2005-2008

e 2200 EIA screening procedures per year for the same period.

Again, merely as an approximate indication, the same study mentioned above shows an average duration
of 13.5 months for the entire procedure.

59 Source: GHK, 2010
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5.1 IMPLEMENTATION METHODS IN THE SCREENING STAGE

5.1.1 Italy

The screening stage is defined by Legislative Decree 152/06 and subsequent amendments and additions as
a “verification of subjection” and mostly concerns the Regions with powers over the works listed in Annex
IV of Legislative Decree 152/06 and subsequent amendments and additions, while the state jurisdiction
is limited to specific works (experimental works) and to relevant changes in works falling within Annex Il
With regard to Annex IV, it should be noted that, pending the measure that will provide recommendations
for the correct selection of the works to be subject to screening, at present all the works under the regional
jurisdiction listed in this Annex, regardless of the size thresholds, have to be submitted to a “case by case”
mandatory screening procedure. An explanatory note® on this subject has been recently produced to
manage this transitional phase. It recommends that the regions introduce a sort of pre-screening (based
on the use of questionnaires or checklists), aimed at determining whether the work has characteristics
that fall within the scope of the verification of subjection.

Once the need to carry out a screening procedure is ascertained, as shown in the chart below (Figure 5.1),
the application is activated by sending the preliminary project and the “Preliminary Environmental Study
(PES)” to the Competent Authority, as well as other administrative documents, while giving notice of the
procedure activation through the website of the Competent Authority.

The information to be produced on the website of the Competent Authority must include:

e the title of the project;

e the location;

e a brief description of its characteristics;

¢ where and how all the integral papers can be consulted;

e the time limits for submitting observations;

e the preliminary project and the Preliminary Environmental Study (PES) in digital format.

A full copy of these documents is also filed with the offices of the municipalities where the project is
located. As for the projects falling under state jurisdiction, the documentation is also filed with the offices
of the Regions and Provinces where the project is located.

The regulation establishes that, after analysing this documentation, the Competent Authority may require
clarifications and additions which the developer must produce within 30 days, unless the developer
presents motivated requests for further extensions.

The procedure is free at the national level while there are fees at the regional one.

The Legislative Decree 152/2006 and subsequent amendments and additions does not indicate what sort
of papers should be produced as technical documentation, which should mainly focus on the Preliminary
Environmental Study. In the absence of specific directions and, pending future provisions, the Ministry of
the Environment and Protection of Land and Sea (MATTM), through its portal, suggests that developers
refer to:

e AnnexV of the Legislative Decree 152/2006 and subsequent amendments and additions, which defines
the criteria by which the Competent Authority considers whether or not a project should be subject
to EIA, and therefore the minimum criteria to deal with and develop in the Study, both for the design
aspects and the environmental ones;

e the Environmental Impact Study as defined by Article 22 and Annex VIl to Legislative Decree 152/2006
and subsequent amendments and additions, integrated with the information provided by the Prime
Minister’s Decree 27.12.1988, with an in-depth view of the different aspects proportionate to the level
of the preliminary planning.

60 See the agreement between the State, the Regions and the Autonomous Provinces of Trento and Bolzano in the State-Regions
Conference, in accordance with Article 4 of Legislative Decree 261/1997, “Explanatory note on transitional arrangements for the
Verification of Subjection to EIA Procedure introduced by Article 15 of Legislative Decree 91/2014”.
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Referring to the following chapters for further details on the technical information in the Environmental
Impact Study as envisaged by the Minister’s Decree 27/12/1988, below are the main contents of Annex V
to Legislative Decree 152/06 and subsequent amendments and additions, containing the criteria for the
verification of subjection. These latter, even though mostly addressed to the decision maker, may also be
considered as a list of information to be produced in the Preliminary Environmental Study:
e the project characteristics: size, cumulation with other projects, use of natural resources, production
of waste, pollution, risk of accidents;
¢ location of project, aiming at providing guidance on the environmental sensitivity of the involved
areas by giving information about the existing land use, the abundance, the quality and regenerative
capacity of natural resources in the area and on the absorption capacity of the natural environment of
specific areas (coastal zones, mountain and forest areas, etc.);
e characteristics of the potential impact, defining its scope, magnitude, complexity, probability, etc.
Apart from these references, however, many regions have laid down guidelines and check lists facilitating
the preparation of the PES under their jurisdiction, even if developers still tend to follow the indications
contained in the Prime Minister’s Decree 12/27/88°%.
Again regarding technical issues, it should be noted that, as a consequence of the application of Article 10
of Legislative Decree 152/06 and subsequent amendments and additions, if the project is related, even
partially and /or indirectly, to the Natura 2000 network sites (Sites of Community Importance and/or
Special Protection Areas, established according to Directive 92/43/EEC “Habitat” and Directive 79/409/
EEC “Birds”), the Preliminary Environmental Study must also contain the elements provided for in Annex
G to the Decree 357/1997%, in order to integrate the subjection procedure with the Impact Assessment.
The last stage of the procedure consists of a deliberation determining whether or not an Environmental
Impact Assessment is needed.
The deliberations establishing the exemption of projects from EIA at the state level mostly end with a
request for obligations, estimated in 7 requests per deliberation on average (with reference to the
procedures started and completed between 2013 and November 2014).
No information was found on the subject at the regional level, even if the same practice is likely to be
confirmed.

As for the involvement of other authorities, no specific reference is made in Legislative Decree 152/06
and subsequent amendments and additions, although in the perspective of participative action anyone is
entitled to express their opinion.

As for public participation, according to the procedure, after the publication anyone can send written
comments within 45 days from the submission of the application.
No other form of public participation is allowed (public hearings, debates, inquiries, etc.).

61 The EU lawmaker has become aware of the lack of references for carrying out a “case by case” examination study. For that
purpose a special annex (Annex llA) has been added to the new Directive 2014/52/EU, aiming at providing a common minimum
standard.

62 Annex G contains the instructions for preparing the studies needed to carry out the impact assessment, defining the deeper
examination to make to take into account the objectives of protection of the habitat and the species present in the site in question.
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Figure 5.1 - Screening procedure chart
Source: our data processing

The Competent Authority deliberates on EIA subjection or exemption within 90 or 120 days, depending
on whether or not further documentation has been requested, and provides the public with information
through its website and by publishing a synthesis of the deliberation in the Official Journal of the Italian
Republic or in the Regional Official Bulletin.

At the state level (taking into account the cases in which additional papers are required, which are the most
frequent cases), the time limit of 120 days is respected in 12% of cases. In 18.8% of cases the deliberation
is delayed up to six months, while in 69.2% of cases the delay exceeds this threshold.

At the regional level there is no available data on the subject, even if similar delays are likely to occur.

As for the number of procedures, as already shown in Chapter 4, the average is of 28 applications per year
at the state level and a few thousand at the regional one.

5.1.2 England

As already mentioned (see Chap. 4.2), beyond the categories of works requiring an in-depth impact
assessment through an Environmental Impact Study (EIS), as specified in Annex Schedule 1, according to
British standards, all the projects falling within the types or criteria or thresholds set out in the two columns
of Annex Schedule 2 are subject to screening. These projects are briefly called “Schedule 2 developments.”
In order to start the screening procedure, developers have to submit a screening request to the Competent
Authority - that is, the local planning authority for ordinary works, and the Ministry, in the case of
infrastructures of national interest. In the case of national interest infrastructures, it is recommended that
the formal request be anticipated by sending a notification to the Ministry®.

63 Source: Planning Inspectorate, 2012

-45-



The documentation that developers must attach to the screening opinion request must include at least
one plan containing the location of the work and a brief description of characteristics, objectives and
potential environmental impact of the project, with general indications on their likely magnitude.

In the case of nationally significant infrastructure projects, the Planning Inspectorate requests a more
comprehensive documentation. According to the official guidelines the plan must include: the perimeter
of the entire project area, including any temporary or permanent land take required for construction;
information about any existing removed, reused or infrastructure, site all time or areal constraints on the
site; it is also recommended to include photographs of the existing area, space coordinates and, if possible,
drawings in GIS formats.

Upon receipt of the request, the Competent Authority carries out a “case by case” screening, on the basis
of selection criteria indicated in another Regulation Annex: Schedule 3 - Selection criteria for screening
Schedule 2 development”. To facilitate the screening procedure, the Competent Authorities can make
reference to additional tables of indicative size thresholds® and evaluation screening checklists on the
likely environmental effects®.

When the information provided is insufficient for adopting a screening opinion, the Competent Authority
may request additional documentation from the developer, in which case the deadlines for replying are
suspended.

The Competent Authority can conclude this stage by either adopting a positive screening opinion, in which
case an Environmental Impact Study is requested, or a “whole” EIA procedure, or a negative screening
opinion, in which case no additional in-depth environmental impact examination is requested.

In case the Competent Authority receives an authorization request without the Environmental Impact
Study for a project deemed to be in need of one, the CA can adopt a positive Screening Opinion even if the
developer has not applied for it. In this case, the authorization request is suspended until receipt of the EIS.
As for ordinary works, if the local competent planning authority does not comply with the request on time,
the developer is entitled to request the intervention of the competent Ministry, which is obliged to issue
a Screening Direction. The Ministry’s intervention can also be requested after the decision of the local
authority, either by the developer opposing a positive opinion or a private citizen opposing a negative
screening decision. The Ministry shall then examine the requests case by case and take a decision.

At this stage of the procedure, the legislation does not provide for public consultation or the involvement
of institutional bodies other than the Competent Authority, except for the Ministry in the above
mentioned cases. In any case, the screening opinions must be filed, together with the request and the
related documents, at the planning register of the local authority®® for at least 2 years, and be available for
consultation.

As for the duration of the procedure, the regulations provide for a maximum of three weeks for issuing both
the Screening Opinion and the Screening Direction (indicated as 21 days in the Regulation on nationally
significant infrastructure projects). In practice, the sources report that the procedure for ordinary works
usually lasts 1-2 weeks and that there are usually no delays®.

With regard to the number of screening decisions taken annually, no certain information is available
because the sources report very discordant data®.

64 See table on: http://planningguidance.planningportal.gov.uk/blog/guidance/environmental-impact-assessment/considering-
and-determining-planning-applications-that-have-been-subject-to-an-environmental-impact-assessment/annex/

65 See format on: http://www.planningportal.gov.uk/uploads/pins/eia_analysis_screening.doc

66 The planning register is the register where the local planning authority files the urban planning projects, so that they are made
available for public consultation, thus fulfilling part of the functions of the Court Notice Board. Today, virtually all local authorities
have on-line records

67 Source: GHK Technopolis, 2008

68 In this regard, a study carried out in 2010 by the consultancy company GHK on behalf of DG Ambiente, statistically estimated
an average of 2,745 screening decisions per year, in the period 2005/2008 (GHK,2010). An independent study of the Institute of
Environmental Management & Assessment (IEMA) carried out in the same year estimated about 1,000 screening decisions. per
year only in Northern Ireland in the period 2000-2008. Based on this data and considering the relative importance of Northern
Ireland in terms of population (around 3% of the United Kingdom), the number of screening decisions reported by GHK would be,
according to IEMA, widely underestimated.
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Figure 5.2 Chart of the screening procedure in England
Source: our translation from the PPG web portal/EIA, par.030
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5.1.3 Spain

In brief, the subjection to EIA procedure is divided into the stages and time frames described below, and
illustrated in the following diagram (Figure 5.3).

The developer shall deliver the environmental statement and the request to activate the procedure to the
Competent Authority in charge of the issuing of the authorization. The competent authority shall then
evaluate the compliance of the documentation and send it to the Environmental Body together with the
request for the activation of the screening procedure. The Environmental Body starts the consultations
and issues the (positive or negative) environmental decision on EIA subjection.

Request of procedure
activation for EIA subjection
to the Environment Body

Drafting of
Annex Il environmental
statement

Competent
Authority

Consultations with the
administrations, the
persons involved and

the competent
institutions for the
environment

Can the project
have significant
impacts?

Environmental
decision

EIA procedure

Figure 5.3 - Flow chart of the EIA subjection procedure.
Source: website of the Ministry of Agriculture, Food and Environment
http.//www.magrama.gob.es/es/calidad-y-evaluacion-ambiental/temas/evaluacion-ambiental/Resumen_de_la_
evaluaci%C3%B3n_de_impacto_ambiental_de_Proyectos_tcm7-146341.pdf

The environmental statement, to filed by the developer to the Competent Authority after the issue of the
project authorization in order to proceed with the EIA subjection procedure, has to include the following
contents:

e the reasons for applying for an EIA subjection procedure;

e the description and location of the project;

e a description of the main alternatives studied and an indication of the main reasons for the choice
made, taking into account the environmental impacts.

e An evaluation of the expected impacts, direct or indirect, cumulative and synergistic effects of the
project on population, health, flora and fauna, biodiversity, soil, air, water, climatic factors, change
climate change, landscape, material assets, including cultural heritage, and the interaction of all
the factors mentioned, during the phases of construction, operation and possible dismantling or
decommissioning of the project.

¢ The mitigation and compensation measures;

¢ the monitoring plan ensuring the transposition and implementation of the directions and mitigation
and compensation measures set out in the environmental statement.
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In the event that the project has potential impacts, direct or indirect, on the sites of the Natura 2000
network, a specific section should be added for the Impact Assessment Study taking into account the site
protection objectives.

Before submitting the documentation to the Environmental Body, the Competent Authority responsible

for issuing authorizations shall check that the deposited documentation is complete and, if not, will require

that it is integrated within 10 working days.

Within 20 days of receipt of the documentation, the Environment Body can refuse the EIA procedure

request because of evident significant impacts on the environment or poor quality of the environmental

statement.

At the end of the procedure the Environmental Body issues the decision regarding EIA subjection ( informe

de impacto ambiental), in accordance with Annex lll of the Law 21/2013, and taking into account the

opinions expressed during the consultation. The decision can envisage that:

e the project is to be made subject to the environmental impact procedure since it is likely to have
significant environmental impacts. In this case the developer will prepare the Environmental Impact
Study (EIS) in accordance with Law 21/2013, for which scoping can also be required, on a voluntary
basis;

e according to the opinion, the project has no significant environmental impacts.

Within 15 days of issuance the opinion has be published in the “Official State Bulletin” or similar official
local news paper and on the website of the Environmental Body.

In case of exclusion from EIA, the opinion is valid for four years, starting from the publication date. If the
project is not approved within this period, it shall be re-submitted to the procedure.

During the screening procedure, the Environmental Body starts the consultations with the institutions
competent on the subjects of environment, health, urban planning etc. and with the persons involved.
These have 30 days from the receipt of the notification to express their opinion. This consultation phase
does not provide for public information.

If the opinions that should have been provided by the institutions responsible for environment, health,
urban planning etc. are missing or lacking in content and if the Environmental Body deems it necessary for
carrying out the procedure, it will request an integration to defaulting institution, which has 10 days for
producing it. If the request is not met, the Environmental Body will claim not to be able to go on with the
procedure. In this case the developer has the right to claim against the authority in charge of issuing the
authorization, pursuant to Article 29 of Law 29/1998 of Administrative Appeal Court.

From the date of receipt of the documentation by the Environmental Body, a three months time is
calculated (the standard procedure duration).

With regard to the actual timing of the procedure, a 2010 study (reference data 2007) has shown that the
average screening procedure duration is 128.25 days.

Currently (2011-2013), the time needed for screening verification is estimated to exceed the time
prescribed by law by 30-90 days on average.

Regarding the number of procedures incepted and completed by the Ministry of Environment in the
period 1988-2013, see chapter 4. The figure reported here only concerns the year 2013, during which 120
screening procedures were concluded.

Within the entire Spanish territory, it is estimated that the EIA subjection procedures currently amount to
about 1,200-1,400 per year.

5.1.4 France

As already mentioned, France has adopted an EIA implementation system combining the application of

thresholds and criteria and the “case by case” examination. Hence, the scope is divided as follows:

e “a priori” mandatory EIA - for projects likely to have a significant impact on the environment and
human health due to their nature, size or location (roughly speaking, the projects listed in Annex | to
the EU Directive);

e “Case by case” - for projects with less significant impact but still significant (broadly, the projects listed
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in Annex Il).
As previously mentioned, Annex to article R122-2 of the Environmental Code specifies which projects
should follow the above criteria. According to a table setting size thresholds, location criteria, type and
function of the works, the mandatory EIA or the “case by case” procedure is established for each project
type likely to have a significant impact on the environment. The thresholds fixed by the French legislation
appear to be more precautionary than those set by the EU Directive, and the Annex to article R122-2 also
introduces additional categories of projects to be made subject to EIA or, at least, to screening.

If the "case by case” procedure is needed, the developer must provide the Competent Authority with the
information indicated in a “case-by-case application form”, whose content is determined by decree of the
Minister in charge of the environment. The form - easily downloadable from the website of the Ministry
for Ecology, Sustainable Development and Energy, in the section on impact studies, together with the
instructions for filling it in®- includes a description of the main features of the project (nature, location,
size) as well as of the environmental components likely to be significantly impacted by the project.

In order to start the procedure, the developer shall send the completed form (in two copies) to the
Competent Authority. Upon receipt of the form, the CA has 15 days for requesting additional information.
If such request is not made, the form may be considered complete and is then published on the website
of the Environmental Authority.

Upon receipt of the completed form the Competent Authority has 35 days for notifying the developers,
through a motivated decision, if they need to prepare an Environmental Impact Study or not. If no response
arrives on schedule the EIS has to be prepared. In such case the form is accompanied by a tacit decision
notice. Developers can lodge an appeal against the decision.

In this phase, the Competent Authority has to consult with other bodies. Namely, it must send the form
to the Minister of Health or the Director General of the regional Health Agency (depending on the size of
the project). These latter, starting from the receipt of the form, have 15 days for expressing their opinion.

The case-by-case application form sent by the developer and the subsequent decision of the Competent
Authority regarding the project subjection to EIA are published on the website of the Competent Authority.
In the French system, the screening phase does not provide for public participation. However, only for
major infrastructure projects of national interest (which, due to theirimportance and size are made subject
to an “a priori” EIA), it is possible to use the instrument of “public debate” (débat publique) conceived as
a form of public consultation during the design phase’.

More specifically, this procedure is used for projects that fall within the scope of the so-called “Barnier
Law”’%, that is, projects of national interest that may have heavy impacts on the environment and that
have a strong social and economic interest: large transport infrastructures (such as highways, railways and
airports), large energy plants (such as gas pipelines, oil pipelines, dams for hydroelectric power generation,
nuclear power plants), industrial, scientific, touristic, sports sites, etc.

In these cases, a “request for public debate” is submitted to the National Commission on Public Debate’
(CNDP). The request can be presented - within two months from the publication, by the developer, of
the objectives and main features of the project (the publication is required by law at the beginning of the
assessment on the relevance and feasibility of a major work) - by different subjects:

e the developer;

e 10 members of Parliament;

¢ apublic body with powers on spatial planning and linked to the territory;

e an environmental association.

At this point, the developer has a month to consignh an exhaustive dossier on the work’” to the National
Commission on Public Debate. The dossier must include the location context, the main features, objectives,

69 http://www.developpement-durable.gouv.fr/Projets-de-travaux-d-ouvrages-ou-d.html

70 The information on public debate in France is taken from the official website of the National Commission on Public Debate
(CNDP) : http://www.debatpublic.fr/

71 The Barnier Law (Law no. 95-101 of 2 February 1995) on the reinforcement of the environmental protection makes public
participation an institutional matter and founds the National Commission on Public Debate (CNDP).

72 Commission Nationale du Débat Public.

73 The Contractor’s Dossier (Dossier du Maitre d’'Ouvrage- DOM).

-50-


http://www.debatpublic.fr/

expected costs, significant impacts on the environment, the land management and the socio-economic
framework.

On the basis of this dossier, the National Commission on Public Debate, within two months, takes a
decision on whether or not starting public debate, considering the national interest of the work, its socio-
economic implications, and its potential impacts. If the National Commission on Public Debate decides to
start a public debate, it appoints (within a month from its decision) a specific independent Commission
(the Special Public Debate Commission’), charged to set up and animate the debate. It is composed of a
president and a number of members varying from four to seven, and is paid by the CNDP to ensure their
neutrality.

The debate (whose expenses are borne by the developer) can last from four to six months and includes
public meetings as well as information and participation tools, both traditional and online. After the
debate, the Special Public Debate Commission and the National Commission have two months to draw up
and publish, respectively, a “report” and an “analysis”, two documents intended to convey the views and
arguments expressed during the debate in the most objective way.

At this point, the developer has three months to publicly declare its decision about whether to abandon
the project or change it according to the results of the debate. Whatever the decisions taken, the National
Commission continues to follow the evolution of the project and to ensure public information and
participation, even in the framework of post-debate talk with a guarantor nominated by the Commission
itself, and managed by the developer.

As for other projects to be made subject to EIA, the public can participate through the procedure of
public inquiry. It only starts after the EIS preparation and the issuance of the related opinion report
of the Environmental Authority. However, for these projects, it is possible to carry out a preliminary
consultation (optional) . It has to be conducted by the developer, on a voluntary basis or upon request of
the Authority responsible for issuing the authorization. Usually, according to sources of the Ministry for
Ecology, Sustainable Development and Energy, this procedure is applied to projects for which resistance
and opposition at the local level is expected.

As for standard timing, the Environmental Authority of the General Council of the Environment and
Sustainable Development (CGEDD) claims in its reports for 2012 and 2013 to have met the deadline of 35
days for the issuance of all the decisions requested. No data were found regarding screening procedures
completed by other national and regional Competent Authorities.

Instead, with respect to the quantification of the proceedings, as already mentioned in chapter 4, sources
of the Ministry for Ecology, Sustainable Development and Energy show that, in 2013, 4,866 screening
procedures were started, and that about 9% of them ended with the decision to submit the project to EIA.
Against such decisions were filed 54 administrative appeals, and about 70% of them has been accepted.
More specifically, in 2013 the Environmental Authority of the General Council of the Environment and
Sustainable Development CGEDD issued 88 decisions on EIA subjection - a heavily increasing data compared
to the 40 decisions of 2012, 12 of which (30%) established that a EIS” was needed. On the other hand, for
the other Competent Authorities at the national and regional level no disaggregated data are available.

5.1.5 Germany

On the basis of threshold and size criteria, or depending on the plant capacity/power, the Federal Law

provides for a preliminary assessment (Article 3¢ Law. 24.02.2010, and subsequent amendments and

additions).

Specifically, Annex 1 defines:

e A number of projects for which a Preliminary General Assessment has to be carried out (Letter A
column 2 - Annex 1 to the Law 24/2/2010);

¢ Another category of (small size) projects for which a Site-specific Preliminary Assessment has to be

74 Commission Particuliere du Débat Public.
75 Source: General Council of the Environment and Sustainable Development CGEDD, 2012 e 2013
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implemented (Letter S column 2 - Annex 1 to the Law 24/2/2010).
If, on the basis of these assessments, which must be carried out in compliance with the criteria defined in
Annex 2 to the Federal law, the Competent Authority believes that the project is likely to cause significant
environmental impacts, the work will have to be Subjected to EIA. As above mentioned, for small size
projects (which remain below the thresholds for the Preliminary General Assessment) a site-specific EIA
Screening is provided for.

This procedure is only chosen in the event that the development site falls within a sensitive area (under
Section 2 in Annex) or in the immediate surroundings.

In broad terms, the preliminary assessment phase is completed by the Competent Authority on the basis

of specific documents submitted by the developer.

Such documents must be prepared following the criteria listed below, and specifically laid down in Annex

2 to the Federal Law. In this regard, clarification on the following subjects is provided for:

o features of the project, with particular reference to the size of the project; the use of water, soil,
other natural elements and landscape; waste production; pollution or the simple nuisance of
the environmental components; the risk of accidents, having regard in particular to substances or
technologies used;

¢ |ocation of the project. The environmental sensititvity of geographical areas likely to be affected by the
project must be considered, having regard, in particular, to the following criteria for the protection of
resources and land use and paying attention to the cumulation of impacts with the impacts of other
existing projects/works in the area;

e characteristics of potential impacts. The significant effects of a project must be considered in relation
to the above mentioned points, and having regard in particular to: extent, potential transboundary
nature, magnitude and complexity, probability, duration, frequency and reversibility of the impact. The
assessment must be carried out having regard to the maximum possible extent of the impact (worst
case), to the exclusion of of mitigation and compensation measures planned.

With regard to an eventual request for integrations by the Competent Authority, no specific provision is
provided for in the regulation.

Finally, it should be noted that the opinion of the Competent Authority about whether subjecting a project
to EIA or not is made available to the public, through advertisements in newspapers and websites, in
accordance with the provisions of the single Federal States on access to environmental information.
The information only reports the outcome of the screening procedure. The assessment and eventual
investigations conducted by the authorities concerned are not published. As for the involvement of other
Bodies, the Federal EIA Act does not provide any specific reference.

In the case of both a general screening procedure and a site-specific screening, the participation of the
public concerned is ensured by a public hearing. Anyone interested can have access to the technical
documentation submitted by the developer; the assessments and eventual investigations conducted by
the Competent Authority as part of the procedure are not made available to the public.

The federal regulation does not fix any deadline for carrying out the preliminary assessment procedure.
With regard to the actual average duration of this phase, a notification issued by UVP (the EIA German
Association) suggests “a few months””’.

As for the number of procedures, as already mentioned in chapter 4, the study carried out by GHK for the
European Commission’®, reports an annual average of 2,200 Preliminary Assessments completed during
the period 2005-2008.

76 Source: Wende et al., 2012
77 Source: Wende et al., 2012
78 Source: GHK, 2010

-52-



5.2 IMPLEMENTATION METHODS IN THE SCOPING PHASE

5.2.1 Italy

Article 19 of Legislative Decree 152/06 and subsequent amendments and additions, when describing
the steps of the EIA process, points out a phase dedicated to the “definition of the contents of the
Environmental Impact Study”. It has to be carried out before developing the Environmental Impact Study
for the works falling within the scope of EIA, either immediately or following a negative outcome of EIA
subjection verification.

During this phase, called “scoping”, the developer and the Competent Authority have the possibility of
contacting each other, and finding a convenient way to proceed with the next stages (examination and
environmental impact assessment).

In particular, article 21 of Legislative Decree 152/06 and subsequent amendments and additions, describes
this phase as a “consultation with the Competent Authority and the environmental experts in order to
define the scope of the information required, how detailed it should be, and the methods to be adopted.”
As this step is optional, the developers who wish to go through it must send a request attaching the
technical documentation.

The scoping procedure is based on the preliminary project, the Preliminary Environmental Study (when it

is drawn up during the screening phase) and an explanatory memorandum of the work plan useful for the

preparation of the Environmental Impact Study.

A list of authorizations, agreements, concessions, licenses, opinions, clearances and any type of consent

necessary for the construction and operation of the project are also to be consigned.

The procedure ends with an act issued by the Competent Authority, which:

¢ decides on the conditions for the development of the project and the Environmental Impact Study;

e examines the main alternatives, including the so-called “zero alternative”;

e ascertains, on the basis of available documentation, also considering the planned location site, the
existence of potentially incompatible elements;

¢ if no such element is available, it indicates how to obtain, at the presentation of the final project, the
necessary approval certificates, without affecting the definition of the following procedure.

In article 21 of Legislative Decree 152/06 and subsequent amendments and additions, no specification
is made as to procedural steps providing for the involvement of other bodies. According to paragraph 1,
however, the developer is entitled to request a consultation, not only with the Competent Authority, but
also with the bodies responsible for environmental matters.

As the regulation does not provide for public information and participation, the developer is not required
to give any further communication other than the application to the Competent Authority.

The scoping phase goes on for 60 days starting from the developer’s request.

Although this phase can help solve, at least partially, the usual disagreements between the Competent
Authority and the developer, on the basis of the available data, scoping is very rarely requested, at both
the state and regional levels.

5.2.2 England

As already mentioned (see Chapter 4.2), since it is not a mandatory phase in the UK’s EIA process, scoping is
often informally undertaken during the pre-application step. Nevertheless, the applicant can request that
the Competent Authority provides an official scoping opinion, setting out the information to be provided
in the EIS.

The scoping procedure is similar to the screening one. To initiate the procedure the developer must submit
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a scoping request to the Competent Authority - i.e. the local planning authority in case of ordinary works
or the Ministry in the case of nationally significant infrastructure projects. In the latter case a previous
notification” to the Ministry is recommended.

The documentation required for the scoping request is the same as the one needed for the screening
request. The two applications may be submitted jointly.

In fact, together with the scoping request, developers often voluntarily present a scoping report, which
is usually a very substantial document®. As for nationally significant infrastructure projects, attaching
further information to the scoping request is explicitly recommended by the Planning Inspectorate official
guidelines. Essentially, it is suggested that this report include as much of the EIS content as possible.
(Planning Inspectorate, 2012).

The Competent Authority can also request an integration to the documents submitted with the scoping
request. In that case, the legal time-frame for the issue of the opinion is suspended.

Before issuing the scoping opinion, the Competent Authority is required to transmit the documentation
received by the developer to the other authorities in charge of the protection of the environment, and
to arrange a preliminary consultation with them. The regulation identifies some “statutory bodies”. In
England, the statutory bodies for ordinary works are: Natural England, the Environmental Agency and
the Marine Management Organisation, Executive non-departmental public bodies co-operating with the
Ministry of the Environment on planning and environmental management of marine and coastal areas.
With regard to infrastructure projects of national interest, there are specific provisions suggesting to expand
the number of consulted parties®* and to further regulate the acquisition methods of their feedback. The
consultation responses have to be submitted to the Ministry within 28 days, and information received
after this deadline shall not be included in the of preliminary examination, but are still passed on to the
developer.

Once the decision is issued, the Competent Authority is required to inform the “statutory bodies” and all
the authorities with environmental information, which are then urged to let the developer have access to
data. A list of these bodies and the related contacts is then forwarded to the developer, who can check the
availability of the information useful to preparing the Environmental Impact Study.

As well as for the screening, it is possible to request the intervention of the Ministry, in the form of a
scoping direction.

In this phase, the legislation does not provide for public consultation. However, as for the screening, all
the documentation relating to the procedure shall be filed and available for consultation at the planning
registry of the local planning authority for at least two years.

In the case of procedures for ordinary works, the legal time-frame for issuing both the scoping opinion and
the scoping direction is 5 weeks, unless an extension is agreed in writing or a suspension occurs due to an
integration request. In practice, the sources consulted® report a duration of approximately 2-3 months,
with frequent delays.

In the case of nationally significant infrastructure, the Ministry is obliged to adopt a scoping opinion within
42 days of receiving the request.

With regard to the number of scoping opinions officially issued, no information is available.

79 Source: Planning Inspectorate, 2012

80 Source: IEMA, 2011

81 The Planning Act 2008 while introducing specific authorization procedures for national interest infrastructure projects, also
identifies the bodies to necessarily involve in the consultations, termed “Prescribed Consultation Bodies”.

These are: the local authorities, the Greater London Authority (for the projects under its jurisdiction area), private bodies with ow-
nership rights to the areas involved, institutional bodies listed in Annex 1 to the Infrastructure Planning (Applications: Prescribed
Forms and Procedure) Regulations 2009. Beyond the prescribed bodies, the Ministry, depending on the nature and location of the
projects, may involve additional bodies, defined as “Non Prescribed Consultees” (Planning Inspectorate 2013).

82 GHK, Technopolis, 2008; IEMA, 2011
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5.2.3 Spain

The Environmental Body must, if the developer requests it, draw up a document defining the content of
the Environmental Impact Study.

The formal request is to be made to the Competent Authority in charge of issuing the project development
consent. It has to be accompanied by the following minimum documentation:

¢ adescription and location of the project;

¢ the main alternatives studied and an analysis of the related potential impacts;

e aterritorial and environmental analysis of the area affected by the project.

The documentation, after being checked by the Competent Authority, is transmitted to the Environmental
Body within 10 working days. The Environmental Body shall then prepare the contents of the EIS.

The Environmental Body starts the consultation with the institutions in charge of environment, health,
urban planning etc. and with the people concerned, who are required to express an opinion within 30
days. The law does not provide for public participation in the definition process of the EIS content. In fact,
the public is only involved in the next EIA phase.

If the Environmental Body considers that no useful (or exhaustive) opinion is delivered, another request
is made and the opinions are then expected within 10 working days. This time-frame does not modify the
duration of the procedure. If the opinions are not delivered, the developer is still allowed to prepare the
EIS.

Once the Environmental Body has drawn up the document setting out the EIS contents, this shall be
forwarded to the Competent Authority in charge of granting the consent and to the developer, together
with the opinions delivered during the consultation phase.

From the date of receipt of the documentation the Environmental Body has a maximum time of 3 months
for the preparation.
At the moment, there are no available data on the actual time-frames of issue.

If, according to the previous legislation, scoping was a mandatory procedure, with Law 21/2013 it has
become optional. A drop in the number of scoping procedures is then predictable.

5.2.4 France

In France, scoping is a voluntary procedure: article R122-4 of the Environmental Code, in fact, establishes
that the developer may request that the Authority responsible for granting the consent deliver an opinion,
called a “preliminary framework” (in French: cadrage préalable), on how detailed the information to be
included in the EIS must be.

The request is formalized through a request for a preliminary framework, in which the developer provides

information on the key features of the project, on the main environmental aspects of the affected area, the

main potential impacts of the work and (in case the project forms part an overall program of works) on its

functional interactions with other works.

In response to that request, the authority responsible for the authorization specifies which elements the

developer should include to align the EIS with the sensitivity of the area and the potential impacts of the

project on the environment and human health.

In particular, the opinion indicates:

e zoning, plans and maps of the area/s affected by the project;

e other planned projects to be considered for the analysis of cumulative effects;

e the need to analyse, where appropriate, the relevant impacts of the project on the environment of
another EU Member State or a Party to the Convention of 25 February 1991 on transboundary EIA;

¢ the list of bodies that can provide useful environmental information for preparing the EIS;

e the appropriate perimeter for the analysis of each impact of the project (if any).

-55-



In order to deliver a preliminary framework, the Authority responsible for granting the consent shall consult
the Competent Authority of reference and - in regard to aspects related to human health - the Minister of
Health or the Directorate General of the regional Health System.

Upon request of the developer, the local stakeholders affected by the project can also be consulted, so that
they will all be able to submit their observations on the potential impacts of the proposed project.

The French legislation does not establish a precise time-frame for the scoping procedure: the Environmental
Authority normally delivers the preliminary framework to the developer “within a reasonable time”3,
depending on the size and features of the project. Some sources report a duration of approximately 45
days®.

At the operational level, on the basis of the available data®, scoping, as already mentioned in Chapter 4,
appears to be rarely used. For example, in 2012, on approximately 100 EIA procedures carried out directly
by the Environmental Authority of the General Council of the Environment and Sustainable Development
(CGEDD) - which are only a part of those started in France during the year - there were only two scoping
requests, and this dropped to one in the following year.

5.2.5 Germany

The EIA Federal Law provides for the scoping phase (article 5 L. 24.02.2010 and subsequent amendments
and additions) to be carried out:

e onan optional basis, at the request of the developer, prior to the authorization procedure;

e on a mandatory basis, if required by the Competent Authority, during the authorization procedure.

The Competent Authority is in charge of the procedure. Considering the project’s progress and/or on
the basis of the information available on the project, it shall give the developer specific details on the
documentation required for the EIA procedure, in due time.

Scoping is implemented by the Competent Authority on the basis of the project documentation submitted
by the developer.

The Federal Law does not set out any specific provision regarding the documentation to be submitted for
this phase; it generically refers to the project documentation and any other available information related
to the project.

On the basis of these documents, a consultation/discussion is held between all the responsible authorities
(Competent Authority and other Bodies) and the developer, on the following topics:

¢ the proposed project;

e measures and methods of assessment of environmental impacts;

e anything particularly significant to carrying out the assessment.

In this phase, the Competent Authority, if it considers it necessary/helpful, may consult third parties and/
or independent experts.

The procedure ends with a written notice that the Competent Authority addresses to the developer,
providing specific information about the content, extent and degree of details of the documentation on
environmental impacts required for the EIA process.

Public information and participation during the scoping phase is not provided for by the regulation.

At a strictly operational level, the federal law does not indicate any time-frames for carrying out the
procedure.
A study developed by GHK for the European Commission reports an average duration of the Scoping

83 Source: http://www.languedoc-roussillon.developpement-durable.gouv.fr/demarche-de-cadrage-prealable-r1272.html
84 Source: GHK, 2010
85 Source: CGEDD, 2012 and 2013
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procedure of 2.5 months® (even though the data are not exhaustive).

Finally, data confirm that scoping is actually quite frequently carried out within EIA procedures. The results
of an evaluation study conducted in 2009 on the impact of the EIA German legislation on the actual use
of the procedure have in fact outlined that in almost 50% of the cases (105 overall) there was evidence of
scoping documentation®’.

86 Source: GHK, 2010
87 Source: Wende et al., 2012
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5.3 PREPARATION OF THE TECHNICAL DOCUMENTATION SUPPORTING THE EIA

5.3.1 Italy

The EIA procedure, whether directly applied or the negative result of a verification of subjection, relies on
information and data contained in the project’s final draft and the Environmental Impact Study, both of
which are organized by and at the expense of the developer.

The Environmental Impact Study are generally drafted by the project developers with the help of experts
and consultants. In this regard, we note that the Prime Ministerial Decree 12/27/88 specifies the need
to certify “the accuracy of the annexes,” or of the documents produced, through a sworn statement by
professionals registered with professional bodies, if any, or by experts who signed the EIS.

It should be noted that the term “Environmental Impact Statement” is present in the Italian law but not in
the Directive 2011/92/EU, which does not provide a precise definition of the overall technical information
produced by the developer to enable the EIA. The new Directive 2014/52/EU fills this gap and introduces
the term “Report of Environmental Impact Assessment”.

The contents of the Environmental Impact Study are currently defined in general terms by Article 22 of
Legislative Decree 152/06 and subsequent amendments and additions and in particular in paragraph 3,
which provides that it must contain at least the information on the project characteristics, on mitigation,
on the expected impacts on the environment and the cultural heritage, on the studied alternatives and the
envisaged monitoring measures.

Additional information is detailed in Annex VIl to the Decree 152/06, which provides, in summary, the

following contents:

¢ the set of conditions and constraints that must be taken into account when preparing the project
draft, with reference to: the technical standards that govern the realization of the works; the standards
and requirements of urban planning tools, landscape and land use plans; the system of constraints
and conditioning caused by nature and the vocation of the sites and the special needs from an
environmental protection perspective;

e the technical reasons for the design choice and main alternatives studied;

¢ the criteria that have guided the choices of the designer in relation to the expected transformations
for the short and long term resulting from the location of the work, the service infrastructure and
eventual spin-offs;

e the description of the project, including in particular: the physical characteristics of the whole project
and the land-use requirements during the construction and operation; main characteristics of the
production processes, type and quantity of expected waste and emissions, information on the chosen
technique;

¢ the description of the main alternatives studied by the developer, including the zero alternative,
stating the main reasons for this choice in terms of environmental impact, with a description of the
alternatives studied and their comparison to the proposed project;

e the description of the aspects of the environment likely to be significantly affected by the proposed
project, with a special focus on population, fauna, flora, soil, water, air, climatic factors, tangible assets
(including the architectural and archaeological heritage, as well as the agricultural heritage), landscape
and the interaction between these factors;

e the description of the likely significant impacts (direct and possibly indirect, secondary, cumulative,
short, medium and long-term, permanent and temporary, positive and negative) of the proposed
project on the environment;

e the description of the measures envisaged to prevent, reduce and, where possible, compensate any
significant adverse impacts on the environment;

e description of envisaged monitoring measures;

e description of the cultural and landscape elements, if any, impact on them by the proposed changes
and the necessary mitigation and compensation measures;

¢ A non-technical summary of the information based on the points set out above.

¢ asummary of any difficulties (technical shortcomings or lack of knowledge) encountered.
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Another reference is outlined by Article 34 of the same Legislative Decree 152/06 and subsequent
amendments and addictions, which stipulates that, pending the approval of new specific technical
standards, the application of the Prime Ministerial Decree of December 27, 1988, “Technical regulations
for the preparation of Environmental Impact Studies” remains valid.

In practice, therefore, the Environmental Impact Study are inspired by these technical regulations, taking
into account the provisions of Annex VII of Legislative Decree 152/06 and subsequent amendments and
additions and, in cases where the scoping phase pursuant to Art. 21 has been activated, the results of this
phase.

The Prime Ministerial Decree of 27 December 1988 “Technical regulations for the preparation of
Environmental Impact Statements” provides that the Statement be prepared taking into consideration
three “reference frameworks”:

e Programmatic framework;

¢ Design framework;

¢ Environmental framework.

Moreover, there must also be a summary prepared in non-technical language, for public use. The most
important contents of the programmatic framework, specified by Article 3 of the Prime Ministerial Decree
of 27/12/1988, mainly regard the analysis of possible non-conformities to the predictions contained
in separate planning tools. Additional contributions requested regard the description of the project in
relation to the implementation status of the planning tools the description of the consistency ratios of
the project in regard with the objectives pursued by the planning tools, information on the conformity with
the original project and the reasons for any changes made after its conception.

As for the Design framework, concisely interpreting and reorganizing what is encoded in the regulations,

this can be subdivided into the following groups of contents:

¢ usefulness and functions of the work, including iall the economic and financial details and results of
the cost-benefit analysis (the request is limited to public works or those of public interest);

e process of design optimization (environmental and technical constraints and conditions that demand
compliance, reasons for choosing between alternatives and, in general, the criteria that guided the
designer);

e causes of impact, describing the activities related to both the construction and operation, the technical
and physical characteristics of the project, the conditions for use of natural resources and raw materials
and the quantities and types of emissions in different phases;

e mitigation and compensation, describing the measures that should be taken to limit the impact, both
during construction and in operation, the measures to optimize integration into the territory and the
environment, and interventions aimed at rebalancing any deficits caused to the environment.

In the Environmental framework, according to the provisions of Article 5 of Prime Ministerial Decree

27/12/1988, a description of the environment and a description of the consequences arising from the

construction work are required.

The analysis of the exixsting environment involves both a more general framework of the project in the

territory and the environmental context directly affected by the project.

These analyses must be carried out taking into account the factors and environmental components listed

in Annex | to the Prime Ministerial Decree 12/27/88 that, in practice, constitutes the “chapters” of the

Environmental framework of an EIS®:

e atmosphere: in terms of air quality and weather/climatic conditions;

e aquatic environment: surface and ground water (fresh, brackish and marine);

¢ soil and subsoil: from a geological, geomorphological, pedological point of view;

e vegetation, flora and fauna: vegetation formations and animal groups, significant complexes, protected
species and natural balances;

e ecosystems: groups of components and physical, chemical and biological factors interacting with each
other and interdependent, forming a unified and identifiable system (lake, woods, river, sea) for their
structure, function and evolution over time;

88 Although this list of issues is already very extensive, it should be noted that as a result of the forthcoming transposition of the

new EIA Directive 2014/52/EU this list will naturally be revised significantly, taking into account, for example, greater attention to
the issues of climate change.

-59-



e Public health: for individuals and communities;

e noise and vibrations considered in relation to the environment, both natural and human;

¢ ionizing and non-ionizing radiations: considered in relation to the environment, both natural and
human;

¢ landscape: morphological and cultural aspects of the landscape, identity of human communities
involved and their cultural heritage.

Annex Il of the Prime Ministerial Decree 12/27/88 instead provides, for each of the components, further
details for their characterization.

The next phaseincludesthe description of the interaction between the work and the different environmental
and anthropic components involved, as well as the global environmental system. In particular, the
Environmental framework must include a qualitative and quantitative evaluation of the impacts and other
elements that illustrate the expected transformations. Furthermore, the provisions state that there must
be information and data about management and control tools, including any monitoring networks.

Again in regard to the technical aspects, it must be pointed out that, analogously to what was stated for
the Preliminary Environmental Study to be carried out during the screening phase, in case of involvement
of Natura

2000 sites, the Environmental Impact Statement must also contain the elements provided for in Annex G
of the Presidential Decree 357/1997, to complement the EIA with the Impact Assessment.

In the case of works subject to EIA under the so-called “ Target Law”, the Article 4 of Annex XXI to Legislative
Decree 163/06, which regulates the technical content of the studies and designs attached, refers to Prime
Ministerial Decree 27/12/88 with some minor specifications, provided that, in such cases, the Statement
concerns the preliminary draft rather than the definitive one.

As for the issue of alternatives, this is expressly considered in Article 22 and Annex VIl of Legislative Decree
152/06 and subsequent amendments and additions, as well as in the Prime Ministerial Decree 27/12/88.
In all cases, it is asked that there be documentation of the process of choosing between alternatives within
the project design, provided that the object of the study - and therefore the analytical insights on the
environmental impact — regard the final solution chosen by the developer and taken to the final level of
project-design.

5.3.2 England

The Environmental Impact Statement (EIS) in the UK is called Environmental Statement and is prepared by
the developer, who, in most cases, relies on outside experts of his choice®. There is no registry of officially
accredited consultants, or a specific professional registry.

In preparing the EIS, it is not mandatory, but highly recommended if the scoping phase was omitted, to
get in touch with the institutions responsible for environmental protection and with all the other eventual
subjects who might be depositaries of environmental data (consultants, mandatory or not, already
mentioned in regard to scoping, see Chap. 5.2), in order to have access to useful information for the
preparation of the EIS.

The contents of the Environmental Impact Statement are governed by an annex, which is enclosed in an
identical form to the various regulations cited: Schedule 4 - Information for inclusion in environmental
statements. The first part of the paper identifies a range of information deemed appropriate (“reasonably
required”) to assess the impact of the work, namely:

e the description of the work, production processes and materials used, the assessment of potential
waste and emissions;

e asummary of the alternatives considered and the reasons for the choice;

e the description of the environmental components affected and in particular: population, fauna, flora,
soil, water, air, climatic factors, material assets including the architectural and archaeological heritage,
landscape;

e the description of the likely significant effects due to the work and its functioning - including direct and

89 Sources: Graggaber, Pistecky, 2012; GHK Technopolis, 2008
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indirect, short and long term, temporary and permanent effects - with an indication of the assessment
methods;

¢ adescription of mitigation and compensation for negative impacts;

¢ indication of any difficulties in obtaining data.

The second part of the Annex identifies the minimum set of information requirements, which are:
e adescription of the work, including data on location and dimensions;

e adescription of mitigation and compensation of negative impacts;

¢ the data needed to identify and assess the primary and likely environmental effects;

e asummary of the alternatives considered and the reasons for the choice.

In all cases, a Non-technical Summary must be attached to the Environmental Impact Statement.

The Regulations do not contain any additional or specific instructions about the content of the EIS for
works that involve Natura 2000 network areas, nor does it make explicit provisions about integrating the
contents of the Impact Study into the EIS.

In the case of infrastructure projects of national interest it is also recommended, but not required, to
convey perimeters in GIS formats, geo-referenced in the national system of the reference country.

In principle, it is worth noting the recommendation to limit the length of the EIS, focusing it on the
environmental components for which significant effects are expected and ignoring or only very briefly
covering the other aspects®.

This suggestion seems to be reflected in to practice; through the sources consulted, it is indeed possible
to highlight how certain issues are handled more frequently than others®, by way of example, flora
and fauna, noise pollution and vibrations are investigated in more than 90% of cases; microclimate and
electromagnetic interference in less than 10% of cases®2.

There are no specific provisions within the EIS on the monitoring, either during the work’s construction
or following construction. However, it is becoming common practice in Britain to attach a specific
Environmental Management Plan to the EIS. There are also guidelines on the topic prepared by the Institute
of Environmental Management and Assessment (IEMA).

As for the contents of the Environmental Impact Statement, an interesting comparison in terms of the
Italian experience is the fact that the analysis of alternatives is required only in cases where more design
options have been considered.

5.3.3 Spain

The Environmental Impact Statement (Estudio de Impacto Ambiental - EslA) is prepared by the developer,
who relies in most cases on outside external consultants, and to this end the administration makes all the
documents and information in its possession available.

The EIS is prepared under the terms established by Article 35 and Annex VI of the Law 21/2013 and must

include the following minimum contents:

e general description of the project and forecasts regarding the use of soil and other natural resources,
estimates of the types and quantities of waste and emissions of materials or energy;

e description of the main alternatives studied, including the zero alternative, and the reasons for the
solution adopted, taking into account the environmental impacts;

e evaluation and, where appropriate, the quantification of the expected direct or indirect impacts,
cumulative or synergistic effects of the project on population, health, flora, fauna, biodiversity, geo-
diversity, soil, subsoil, air, water, climate factors, climate change, the landscape, material assets,
including cultural heritage and the interaction of all the factors mentioned, during the construction,
operation and eventual demolition or decommisioning of the project;

90 See: http://planningguidance.planningportal.gov.uk/blog/guidance/environmental-impact-assessment/preparing-an-envi-
ronmental-statement/

91 Study carried out on a sample of 100 Environmental Impact Statements submitted in 2010 (IEMA, 2010)

92 Source: IEMA, 2011
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¢ mitigation and compensation measures;
e environmental monitoring program.

When the project is likely to directly or indirectly damage Natura 2000 Network sites, a specific chapter
must be added for the Impact Study that takes into account the conservation objectives of the sites, as
required by Law no. 42 of December 13, 2007.

It is also necessary to prepare a summary of the study and the conclusions, drafted with easily
understandable terminology.

The EIS becomes invalid if it is not filed with the Competent Authority within one year from the date of its
formulation.

The study of alternatives including the “zero option”, and their environmental impacts, is mandatory and
the regulations are very detailed in the request. In the case where a developer has provided an inadequate
study in this sense, the Environmental Body is required to ask for the supplementary material in order to
be able to carry out the assessment®.

5.3.4 France

In France the technical documentation to support the EIA process basically consists in the Environmental
Impact Statement (Etude d’Impact environnemental), which is always prepared by the project developer.

The contents of the EIS are defined in Article R122-5 of the Environmental Code and must be proportionate
to the environmental sensitivity of the area affected by the project, the importance and nature of the work
and its likely impact on the environment and human health (“principle of proportionality”).

According to this article the EIS shall include:

e adescription of the project containing all the necessary project and dimensional information , including
a description of the physical characteristics of the project and technical requirements relating to land
use during construction and operation and, if appropriate, a description of the main features of the
storage, production and manufacturing processes to be used, and the nature and quantity of the
materials used, as well as an estimate of the types and quantities of wastes and emissions expected
from the operation of the proposed project;

e an analysis of the existing area, in relation to the settled population, fauna and flora, natural habitats,
landscape, ecological continuity, biological equilibrium, climatic factors, cultural and archaeological
heritage, soil, water, air, noise, natural, agricultural, forestry, marine and recreational spaces, as well
as the interrelationships between these elements;

¢ analysisofthe project’s effects on the environment (positive and negative, direct and indirect, temporary
and permanent, in the short, medium and long term) and in particular on the elements listed in the
preceding paragraph and energy consumption, life quality for the settlement (noise, vibrations, smells,
light emissions), hygiene, health, safety, public health, as well as interactions between these effects;

¢ an analysis of the cumulative effects of the project with other known projects;

e the evidence to verify the compliance of the project with the intended use of land defined by the tools
of the town and country planning regulations;

e the measures provided by the developer to avoid significant adverse effects on the environment and
human health, to reduce the unavoidable effects and compensate those that are unavoidable or
that can be sufficiently mitigated. The description of these measures must be accompanied by an
estimate of their cost, from a presentation of the expected effects on the various components of the
environment and a description of the main ways of monitoring these measures and their effects;

e a description of the methods used to determine the existing state and assess the environmental
impacts of the project;

e adescription of any technical or scientific difficulties encountered while preparing the EIS;

¢ the names and qualifications of the author/s of the EIS and the studies that have contributed to its
development;

93 Source of comments: Ministry of the Environment (email response to questions raised)
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e asummarized description of the main alternatives considered and the reasons that led to the choice
of the project under study;

In the event that some of the required elements are included in the study of risk management for basic

nuclear plants or for plants classified for the Protection of the Environment (ICPE), it is necessary to

mention them in the EIS.

For transport infrastructures (railway infrastructure and roads, bridges and tunnels, airports, public rail

transport) the EIS also includes:

e an analysis of the predictable effects of the project on eventual urban development;

¢ an analysis of the environmental issues and potential risks associated with the usage of agricultural,,
natural and forest land caused by the project, depending on the size of the work and the sensitivity of
the relevant contexts;

¢ an analysis of the collective costs of pollution and environmental disturbance possibly created by the
project, as well as the advantages for the community;

e anassessment of energy consumption during operation, in particular the movements that the project
involves or, on the contrary, makes it possible to avoid;

e adescription of hypothetical traffic, traffic conditions and methods of calculation used to evaluate and
analyse the consequences;

e the criteria of the protection measures against the sound pollution that will be implemented.

In the case of works that involve Natura 2000 network areas, the EIS also includes the elements needed
for the Impact Study, required by Article R414-23 of the Environmental Code®, thus actually integrating
the two procedures.

The EIS must also be accompanied by a non-technical summary of the study itself, for the public.

As far as alternatives, as already mentioned, the legislator has provided that this be taken into consideration
within the EIS. However, this issue is not part of the assessment, since in the EIS the description of the
alternatives is conceived more as a kind of “narrative” of the planning process that led to the final solution
chosen by the developer. Consequently it is the latter, and not the other alternative solutions, that is
subject to study and therefore to analytical insights related to the environmental impact.

5.3.5 Germany

On specific request, the developer presents to the Competent Authority the technical documentation
required to make a decision on the environmental compatibility of the work. This documentation is
therefore prepared at the care and expense of the developer, who in most cases makes use of outside
consultants®,

The Federal EIA Law defines the minimum contents of the documentation that the developer must submit

(Article 6, Law 24.02.2010, as amended); i.e.:

e adescription of the project, indicating the location, nature and size of the work, as well as the surface
area occupied;

¢ adescription of the measures to be taken to prevent, reduce and compensate, as far as possible, the
negative environmental impacts of the project, and in the case of priority interventions in the natural
environment and landscape, the alternative measures to be taken if compensation is not possible;

e adescription of the significant environmental impacts expected, in accordance with the general level
of knowledge and generally accepted evaluation methods;

e adescription of the environment and its components in the area affected by the project in accordance
with the general level of knowledge and generally accepted evaluation methods, and detailed
information on the status of the population. The data presented must be proportionate to the

94 Essentially, these elements reiterate the contents of the methodological guide “Assessment of plans and projects significantly
affecting Natura 2000 sites. Methodological guidance on the provisions of Article 6 (3) and (4) of the Habitats Directive 92/43/EEC”
drawn up by the Oxford Brookes University on behalf of the European Commission, DG Environment.

95 Source: GHK, 2008

-63-



identification and assessment of impacts.
e an overview of the alternatives investigated by the Developer and details about the main reasons for
the choice, with reference also to the environmental impacts.

Furthermore, it provides that the technical documentation should include the following additional
information, in so far as this is necessary for the assessment of impacts in relation to the nature of the
intervention:

e adescription of the main characteristics of the technological processes;

e adescription of the type and extent of the expected emissions, waste, waste water produced, as well
as the use of natural resources, such as water, soil, landscape and other natural elements and details
about any other consequences of the project that may cause significant negative impacts;

e adescription of any difficulties encountered in the preparation of the requested documentation.

Finally, it states that a Non-technical Summary of the above information must be provided.

Again in regard to technical aspects, it should be noted that if the work in question interferes with the sites
of the Natura 2000 network, there is no provision for implementing the contents of the Environmental
Impact rating within the technical documentation of Environmental Impact Assessment mentioned above.
In terms of time frames, the federal EIA standard gives no indication of deadlines for the preparation of
these documents.

As for the design alternatives, the Federal EIA Law requires that this issue be addressed in the technical

documentation of the Environmental Impact Assessment that the developers must submit.
Specifically, they are asked to provide a description and adequate motiviations behind the choice.
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5.4 PRESENTATION OF DOCUMENTATION, PARTICIPATION AND CONSULTATION PROCESS,
AND PRELIMINARY EIA INVESTIGATION

5.4.1 Italy

The preparation of the Environmental Impact Study described above is the technical prerequisite required

to activate the EIA process and then proceed to the preliminary investigation and evaluation stages.

The procedure is governed mainly by Articles 23, 24 and 25 of Legislative Decree 152/06 and subsequent

amendments and additions, in which the activation process for the application is set out, as well as the

consultation, participation and evaluation processes. Additional information related to the preliminary

investigation can also be found in Article 26 and elsewhere in the decree.

The procedure is activated by presenting an application whose contents are regulated by Article 23 of

Legislative Decree 152/06 and subsequent amendments and additions.

The application must have the following attachments:

¢ the final project;

e the Environmental Impact Study;

e the Non-technical summary;

¢ acopy of the news informing the public of the procedure;

e the list of authorizations, agreements, concessions, licenses, opinions, clearances and consents
whatever named, already acquired or to be acquired for the construction and operation of the project;

¢ anelectronic copy, in an appropriate format, of the documents, exact copies of the originals presented.

At the state level, the application submission is supported by guidelines and forms available on the EIA
- SEA portal of the Ministry of the Environment and Protection of Land and Sea (MATTM) which also
provides guidance on digital formats and how to manage geographic data in GIS format®. Albeit with
different degrees of detail, similar information can also be found on the sites of most regional Competent
Authorities.

In order to ensure the possibility of public participation, copies of the documents (as far as possible in
electronic format) must also be filed, other than at the offices of the Competent Authority, at those of the
regions, provinces and municipalities whose territory is even partially affected by the project or by the
impact of its construction. Copies of the documents will also be sent to those specialized in environmental
matters to issue the permits listed in the application.

The application is subject to verification of the completeness of the documentation, which is fulfilled within
30 days from the date of publication and may result in a request for additional material, to be delivered
within 30 days unless the developer asks that the deadline be extended.

In tandem with the application, the developer, at his own expense, must publish a news in a daily national
newspaper and a regional daily newspaper for each region directly affected, for the procedures at the state
level, and in a regional or provincial daily newspaper, for the procedures at the regional level.

The news includes information on the developer, on the location and characteristics of the work and
instructions on how to participate in the consultation.

The date of this publication marks the start of the procedure whose course may be variable depending on
whether certain aspects of the consultations are carried out or not.

It should be noted that, of the various documents that must be attached to the application, there should
also be documentation proving that preliminary expenses borne by the developer have been paid, pursuant
to Article 33 of Legislative Decree 152/06 and subsequent amendments and additions.

For EIA procedures fulfilled at the state level, these preliminary costs are currently defined in the amount
of 0.5 per thousand of the work cost and governed by specific ministerial regulations®’.

96 See General Directorate for Environmental Assessments and authorizations of the Ministry of the Environment, Directorate
General for Landscape, Fine Arts, Architecture and Contemporary Art of the MiBACT “Specifications for the preparation and
transmission of documents in digital format for the SEA and EIA procedures pursuant to Legislative Decree 152/2006 and subse-
guent amendments and additions” (Rev. 4 of 12.03.2013).

97 See “Provisions concerning payment of the contribution of 0.5 per thousand for the works submitted to the Environmental
Impact Assessment procedure under state jurisdiction (Article 9, paragraph 6 of Presidential Decree of 14 May 2007, no. 90 and
Articles 23 and 33 of Legislative Decree 152/2006 as modified by D.Lgs 128/2010) published on the portal “Environmental Evalua-
tions: SEA — EIA” of the Ministry of the Environment and Protection od Land and Sea
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At aregional level, too, with specific measures issued at that level of government, the developer is expected
to make a contribution for the preliminary investigation, according to regulations that differ from region to
region, with fixed and variable rates and maximum thresholds.

As shown in the following chart (Figure 5.4), the process, starting from submission of the application and
ending with the final decision, is quite complex and connected to a specific schedule that, if everything
proceeds smoothly, involves no requests for supplementary material, and would be completed in 150
days. This includes:

e a 60-day period required to receive comments from the public and the views of interested parties
from the territory®® and experts for the environment to whom the developer has sent the requested
documentation®® and the binding opinion of the Ministry of Cultural Heritage and Tourism (MiBACT),
through the Directorate General for Landscape, Fine Arts, Architecture and Contemporary Art, which
collaborates with the preliminary investigation and expresses an opinion in agreement with the
Competent Authority under the provision;

¢ asubsequent 90-day period in which the Competent Authority (in the case of a state EIA with the help
of the “Technical commission verifying the environmental impact - EIA and SEA”, in the case of the
Regions with the help of any structures in charge) analyses the documentation and the opinions and
starts defining the Environmental Impact Assessment decision.

This base level process can be delayed either because it may be necessary to carry out particularly complex
inspections and investigations (for which the Competent Authority, with a reasoned action, extends the
assessment procedure for a maximum of an additional 60 days, also notifying the developer), or due to a
request for additional material.

Moreover, this period could be drawn out further if the developer, also depending on the outcome of the
consultations, having the option, makes a request to modify the papers. If the request is accepted, the
Competent Authority arranges to have the material within a period not exceeding 45 days, a period that
may be extended at the request of the developer if the reasons are justified, and issues the EIA decision
within 90 days of submission of the modified documents.

Obviously if the Competent Authority deems the changes to be substantial and relevant for the public, the
public consultation may be reactivated, and the public can submit its observations, even providing new or
additional relevant information and material for evaluation in relation solely to the changes in data.

In this case, the Competent Authority makes a decision about the environmental impact assessment no
later than 90 days from the expiry of the deadline for submitting comments®,

98 It should be noted that even though the documentation is also sent to municipalities and provinces, the regulations do not
expressly provide that these bodies issue an opinion, therefore if this should be produced, it is generally treated as public obser-
vation. The Regions, which, unlike other parties have 90 days time, are instead expected to express a specific non-binding opinion.
Regions also express the concurrent regional interests, by designating their own representatives, to participate in the preliminary
investigation carried out by the Technical Commission verifying the Environmental Impact - EIA and SEA

99 These are the bodies that issue the permits listed in the application. For example: Superintendence for Architectural Heritage
and Landscape and Local Archaeological Superintendence, Park Authorities and other bodies that manage natural areas in various
protected sites, Port Authorities (for projects in coastal marine and/or offshore areas), river basin authorities (national, interregio-
nal, regional), Reclamation Consortia, Optimum Territorial Context Authority.

100 This reactivation of the consultation procedure is necessary even in the event that additional information is required, if this
information is considered substantial and worthy of being brought to the attention of the public (seeparagraph 3b, Article 26 of
the Legislative Decree 152/06
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Figure 5.4 - Diagram of detail of the EIA procedure applied in Italy
Source: our data processing

It should be noted that, during the 60 days devoted to waiting for comments from the public, the
Competent Authority may also include additional forms of participation, such as the public inquiry*®* or a
confrontation (also on request of the developer) between the developer and the people or bodies that
submitted opinions or comments.

To this regard, it should be noted that, in practice, based on data collected from the competent Directorate
of the Ministry of the Environment, with reference to 2013, the public participation has been carried
out in most cases through the submission of written comments from individual citizens or associations.
Much more rarely the procedure was accompanied by more dynamic and complex forms of participation.
Quantitatively, there is an average of 11 observations per measure with peaks of several tens. For example,
taking as a sample the case of linear works, there is an average of 80 observations per procedure.

As for the Special EIA applied to strategic projects mentioned in the “Target Law ”, the procedural flow is
substantially confirmed, except for the project phase which has to respect (preliminary project), a 90 days
deadline, and for the attribution of the final measure jurisdiction which is reponsibility of CIPE (see Article
183 of Legislative Decree 163/06).

As for regional procedures no overview data was found, but it is reasonable to assume that the scenario is
similar to the national one.

Summarizing the data presented so far, taking into account the various options provided by the regulations,

the following deadlines are then applied:

e 150 days (the minimum provided for by Article 26, paragraph 1 of Legislative Decree 152/06 and
subsequent amendments and additions);

e 210 days (with a request for an extension of 60 days by the administration for a particularly complex
procedure as per Article 26, paragraph 1 of Legislative Decree 152/06 and subsequent amendments
and additions);

e 270 days (with a request for additional material as per Article 26, paragraph 3 of Legislative Decree

101 It should be noted that the public hearing is not further defined in the Legislative Decree 152/06 and subsequent amendments
and to find a trace of it in the Italian system it is necessary to refer to the provisions in the Prime Ministerial Decree 12/27/88 and
in particular, Annex IV - “Procedures for projects of thermoelectric and turbogas power plants.”
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152/06 and subsequent amendments and additions);
e 330 days (with extension request by the administration due to a particularly complex procedure and
with a request for supplementary material).

As for the actual time-frames involved in the procedures, as we have seen, there are several reasons why
the times provided for by law (to be considered non-mandatory ) may be subject to delays.

According to data provided by the Directorate General for Environmental Assessments and Permissions of
the MATTM, the overview represented by the table below shows that deadlines are respected in only a
small number of cases and that the Target Law actually manages to absolve the role of speeding up the
procedure, significantly reducing the number of cases with delays exceeding 12 months, although the
number of cases that respect the 90 days time-frame still remains very low.

Not exceeding Exceeding more

On time 12 months than 12 months
Qrdlnary EIA (average 1989-2013) 8,6% 9,5% 81,9%
time-frame: 270 days
Special EIA (average 2003-2013) 73% 62.8% 29 9%

time-frame: 90 days

Table 5.1 - Actual procedure times
Source: MATTM

At the regional level, no overview data was found, but it is reasonable to assume that the actual time-
frames undergo delays.

As to the number of EIA preliminary investigations, please refer to the paragraph relating to the EIA process
as a whole (see Chapter 4.1).

5.4.2 England

As for the application submission method and how to carry out the preliminary investigation, the
provisions relating to ordinary works projects - managed by the local planning authorities - and those
relating to infrastructure projects of national interest - managed by the Planning Inspectorate on behalf
of the Ministry - differ partially, allowing for longer but “controlled” times in the second case, with more
detailed verification and consultation mechanisms.

In the case of ordinary works, as mentioned earlier, the the EIA application is presented together with the
formal request for authorization and related documentation.

Here, the developer is required to provide the Competent Authority or the local planning authority
with multiple copies of the file, so that they can in turn forward it to the Ministry and to the so-called
“prescribed consultation bodies” mentioned above for the scoping (see Chap. 5.2), that is the institutional
bodies responsible for protecting the environment and the people directly affected by the works, so that
they can provide their comments. Additional copies should be made available for public consultation, free
of charge or at cost price.

In the case of infrastructures of national interest, as already mentioned (see Chap. 4.2), the developer shall
officially submit the application for authorization to the Planning Inspectorate, which shall examine it on
behalf of the Ministry responsible for the sphere of the project.

For the formal presentation it is expected that the folder, also including the documentation on the
consultations held under Pre-application, is transmitted in 4 hard copies accompanied by an electronic
copy on a single complete file, which in the case of larger documents must be presented in a lighter format.
The application for authorization, and with it its Environmental Impact Statement, are subject to disclosure
public information under the responsibility of the local planning authority. Only in cases where the EIS is
delivered at a later stage than the application for authorization the developer is responsible for the public
information.
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The reference regulations for England in the sphere of information and advertising is the Town and Country
Planning (Development Management Procedure) (England) Order 2010, which provides for at least one
billboard poster to be placed in the places affected by the project and the notification of the formal
commencement of the authorization procedure by publishing news in at least one local newspaper and on
the institutional website in the dedicated section. The people who have rights in the areas affected by the
works are informed directly. All notification methods must include an indication of how the documents can
be consulted. The complete documentation concerning the application, including all the documentation
relating to earlier stages of screening and scoping (see Chap. 5.1.2, 5.2.2), must be filed with the planning
register of the local planning authority, and made freely available to the public for at least two years.
During the preliminary investigation, the Competent Authority is obliged, at the outset, to verify the
completeness of the Environmental Impact Statement and its compliance with the content prescribed by
the regulations.

If the documentation is considered insufficient, the Competent Authority may request additional and more
detailed information as to the most significant environmental effects. Both the requests and the additional
documentation are also subject to the mandatory information requirements described above.

Once the application for authorization has been formally submitted, any requests for integration with
the Environmental Impact Statement, differently than what happens in the screening or scoping, do not
involve extensions with respect to legal deadlines, which are provided for only in cases where there is a
specific written agreement between the developer and the Competent Authority.

During the preliminary investigation, the Competent Authority shall evaluate all written comments
(representations) related to the application from the prescribed consultation bodies, persons directly
concerned and eventually citizens, which must be received within 14 days from the date of the folder
transmission. The Competent Authority may issue its reasoned decision after at least 21 days from the
date of publication of the activation of the procedure, so that they meet the publication requirements
indicated above.

In the case of infrastructures of national interest, as mentioned earlier (see Chap. 4.2), the preliminary
investigation is composed of several phases: an acceptance phase, during which the Planning Inspectorate,
on behalf of the Ministry, has 28 days to review the documentation and determine the eligibility of the
application, in agreement with the other institutions.

Once accepted, the application and all related documentation are transmitted by the Ministry to the local
planning authority in whose territory the work is located. The local planning authorities are responsible
for information and publicity of the application, using methods similar to those for the ordinary works for
which they are directly responsible.

The preliminary investigation includes the collection of observations phase (Pre-Examination), which
lasts about 3 months starting with the published application. Anyone can register as an “interested party”
and as such may send written comments; the prescribed consultees are officially registered as such. This
stage ends with a preliminary meeting chaired by an inspector appointed by the Competent Authority
(Examining Authority) or by a panel of inspectors in particularly complex cases. All parties involved are
invited to participate in the meeting, and everyone agrees on a program of follow-up activities, based on
the project’s characteristics and the needs of the preliminary investigation.

Following this is the actual evaluation phase (Examination), which lasts six months, during which the
observations are examined. If necessary, the parties involved are asked to provide additional information
or written comments on the observations of others, and finally the inspector or inspectors in charge
formulate their answers. Public hearings and inspections might also be organized. During this phase, the
conclusive opinions of the prescribed consultation bodies mentioned above are also collected.

All materials related to infrastructure projects of national interest, either drawn up by the developer
or issued by the Competent Authority and/or by other parties involved in the procedures, as well as
the recommendations received from other interested parties (advice, integration requests, observations
collected during the consultation, etc.), are uploaded onto the institutional portal where they are stored by
name, by type of project, by stage of application progress, by region, by type of document and are freely
available.

In the case of the procedures relating to ordinary works, the legal deadlines for the preliminary investigation

are at most 16 weeks from the day following the receipt of documents by the Competent Authority and
in compliance with the legal deadlines for public announcements. In practice, the sources consulted
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report significant differences in relation to the nature of the projects and possible delays: the preliminary
investigation lasts from about three months to much longer periods.

However,inthe case of infrastructure projects of national interest, the duration of the permission procedures,
by regulation, is longer than that for the ordinary works: from the delivery of the authorization request
to the granting of approval, it takes around 16 months. The highly structured authorization procedure
provided for by the Planning Act 2008 for this type of project helps to ensure compliance with the deadlines
because, according to information on 29 cases concluded and documented in the aforementioned online
register operated by the Planning Inspectorate, procedures last an average of 366 days and reported a
single case of exceedances of law (523 days), however, preceded, as evident in the documentation filed on
the same register, by written notice of postponement.

As for the charges for the preliminary investigation, since the EIA is an integral part of the work’s approval
process, it is not possible to separate what is owed specifically for performing the EIA from the total
charges (application fee), also the subject of a specific regulation that identifies 13 categories of works
and how they are calculated. In general the charges required for authorization are paid on submission of
the application and evaluated in proportion to the amount of work required by the competent planning
authority to process the application.

Even in the case of infrastructures of national interest, the charges due for the environmental assessment
cannot be separated from those due for the development consent. The Planning Inspectorate fees vary
depending on the number of assessors involved and the duration of the procedures, in fact for some
items the daily costs for staff are listed. As reported by a major British consultancy firm, charges relating
to the licensing procedure of an infrastructure of national interest have increased significantly since the
introduction of the specific authorization system and vary between 96,000 and 371,000 pounds sterling.

As to the number of preliminary EIA investigations, please refer to what is stated in the paragraph relating
to the procedure as a whole (see Chap. 4.2).
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Figure 5.5 - Chart of the preliminary investigation for an application for an ordinary work managed by the Local Authority

Source: our translation from PPG web portal/EIA, par.030
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Figure 5.6 - Chart of the approval process of an infrastructure of national importance
Source: our translation from http.//infrastructure.planningportal.gov.uk/application-process/the-process/

5.4.3 Spain
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In Spain the EIA process itself is preceded by a phase of public consultation and information; this stage
lasts for two months, is mandatory and part of the broader process of authorization of the project. To this
end, the developer files the project and the EIS at the Authority responsible for granting approval of the
project and also responsible for activating the public information and consultation phase.

The Competent Authority, in order to ensure that the information is made public, makes the documents
available for a period of not less than 30 days after publication in the “Official State Bulletin ”, or the
corresponding official newspaper, and on the institutional website.

If the project must be authorized by the State, and is also subject to Integrated Environmental Authorization,
it is the task of the competent State Authority to handle public information.

In the case that the project does not require a permit but only a statement of responsibility or a notice, the
Environmental Body handles the public information.

Both the Competent Authority, on issuing the authorization, and the Environmental Body should take all
measures to communicate the results of the consultation by way of the media and the web.

The Spanish government has activated an online desk at its ministries that allows citizens to send in their
observations in a simple and secure way, although the observations must also be submitted on hard copy.
In tandem with public information, the Competent Authority handles the consultations with the specialized
environmental, health, landscaping institutions etc. and the people involved. The consultation is formalized
by sending the material received by the developer and other information that could be useful to public
administration. Starting with the notification, 30 working days are given to prepare the documents
(opinions, comments, etc.).

Within 30 working days after the consultations with the public and consultations with the institutions
responsible for environment, health, landscape etc., and with the persons involved, the Competent
Authority transmits documents and attachments received in these consultations to the developer
to allow him to eventually reformulate the project and its Environmental Impact Study, acting on the
recommendations and advice received.

All documents received in the early public information and consultation stages are valid for a maximum
of 1vyear.

In practice, the public information and consultation stage involves the filing of the observations written by
individual citizens (60%), environmental groups or citizens’ committees (15%), or by public bodies (25%).
It is not customary to organize public meetings or tables of negotiation or other advanced forms of public
participation.

In the case of works of national level, the number of observations, comments and opinions filed is highly
variable and can range from between 500 and 5000.

Downstream of the consultation phase, the developer asks the Competent Authority to start the procedure

for the Environmental Impact Assessment, in order to have the project approved . The developer must, at

the same time, file at least the following:

¢ the technical design;

e the Environmental Impact Statement;

e documents and attachments received in the public information and consultation stages with the
relevant institutions for environment, health, landscape etc. and with the people involved;

e any comments made by the Competent Authority.

The Competent Authority shall check that documentation filed is complete and in case of incompleteness,
asks the developer to provide the supplementary material within 10 working days, then transmits it to the
Environmental Body and requests that it activates the process for the environmental impact assessment.

The EIA procedure formally begins when the Environmental Body receives the full documentation for the
Environmental Impact Assessment. From this moment, the length of the procedure is calculated and can
last up to four months, but can be extended for a further 2 months for justifiable reasons.

Within 20 working days of receiving the documentation, the Environmental Body can establish the
ineligibility of the project due to an excessively high environmental impact, poor quality of the EIS, or due
to a previous with a similar project that also received a negative opinion in the EIA.

In the analysis of the documentation the Environmental Body assesses the methods used for the previous
phases of consultation, possibly the transboundary consultation, and whether climate change was taken
into account.
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Ifin this analysis, the Environmental Organ believes that the public information and consultation stages have
not been carried out in accordance with the provisions of Law 21/2013, it asks the Competent Authority
responsible for granting the authorization, to remedy this deficiency within 3 months, and for that period
the calculation of the duration of the EIA procedures is suspended. Once this period has elapsed, if the
problem has not been solved, the Environmental Body closes the procedure.

The Environmental Body may consider the environmental information provided by the developer to be
insufficient and may therefore ask that the developer provides supplementary information that is to
be forwarded to the Competent Authority. The developer has three months to provide the additional
information required. The procedure deadlines are suspended until the supplementary information is
received. If after 3 months the supplementary information is considered insufficient, the Environmental
Body closes the procedure.

If some documents are missing (opinions) that should have been provided by the institutions responsible
for environment, health, urban planning etc. and the Environmental Body believes them to be necessary
for the procedure, it will request the supplementary information from the defaulting institution which has
10 days to deliver it, and that period will not be counted toward the overall time of the procedure. If the
request is not fulfilled, the Environmental Body will claim not to be able to continue with the procedure.
In this case the developer has the right to take action against the authority in charge of issuing the
development consent, pursuant to Article 29 of Law 29/1998 of Administrative Appeal Courts.

As for the charges for the preliminary investigations, it specifies that the EIA process at the state level does
not entail charges, as it may at a local level.

With regard to the actual times required for the procedure, the data estimated by the Ministry of
Environment (carried over in the slides of the official presentation of the new law on EIA102) for the EIA,
the (complete) procedure has an average duration of 3.4 years, with maximum durations of 15.9 years.

In 2007 the average duration for procedures was as follows:

e 335.86 days for the environmental impact assessment procedures;

e 105.83 days for “case by case” procedures.

Currently (2011-2013), it is estimated that there is an average exceedance of 90 days for EIA deadlines.
Major Works have variable EIA durations but often exceed 2.5 years.

Regarding the number of the procedures activated and concluded at the Ministry of Environment in
the period 1988-2013, see Chapter 4. Here are reported the figures for the year 2013 in which 75 EIA
procedures and 50 (negative) “case by case” procedures were concluded.

Of EIA procedures activated at the national level, the current estimate is about 600/800 per year.

5.4.4 France

To activate the procedure, the developer must submit the required documentation to the Authority
responsible for authorizing the project, that is a folder containing the Environmental Impact Statement
and its Non-technical summary. For particular types of projects, subject to specific laws that need further
authorizations (e.g. works that fall under the action of the water legislation), it may be necessary to include
other types of studies in the folder to be presented.

The Authority responsible for approving the project sends the folder to the Competent Authority for the
EIA and requests its decision, thus formalizing the application'®. The application must therefore contain
at least:

¢ aletter from the requesting Authority demanding the opinion of the Competent Authority;

¢ thefile to request authorization of the project, including the EIS, in both hard copy and digital format;
¢ all the elements that might provide information or specific detail for the project (graphics, planimetric

102 Source: http://www.magrama.gob.es/es/calidad-y-evaluacion-ambiental/temas/evaluacion-ambiental/Presentacion LEA_

tcm7-308937.pdf
103 This procedure goes under the name of “saisine de 'Autorité Environnementale”.
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outlines, notes, attachments of various kinds).

On receipt of the application, the Competent Authority shall evaluate its quality and analyse the way in

which environmental issues were taken into account in the project. This involves a thorough analysis:

e of the context of the project;

e of the completeness of the EIS and the quality and appropriateness of the information contained
therein;

¢ of the relevance and adequacy of the measures envisaged to prevent, reduce or compensate the
impacts of the project on the environment.

French legislation does not explicitly provide the possibility for the Competent Authority to ask the
developer for supplementary information for the documentation submitted. However, it is possible that
such arequest could be made, in which case itis in the developer’s interest to rapidly provide the additional
information and data requested.

The evaluation phase of the EIS provides for an institutional consultation, involving: the Prefect/s of
the departments in the territories in which the project is located, the Minister of Health or the Director
General of the Regional Health System, the Directorates of the Competent Ministries and, where needed,
the maritime Prefect or, overseas, the State representative at sea, which have one month, starting from
receipt of the documentation, to issue an opinion. In an emergency, the Competent Authority may reduce
this period, which may not be fewer than ten days.

At this stage there is no provision for public attendance: as previously stated, in fact, in the French system
the public consultation is carried out when the EIS has already been assessed by the Competent Authority
and its decision has been issued.

It is interesting to note that in the French system the developer is not required to pay the charges for the
preliminary investigation: these charges, evidently, are considered part of the general taxation.

From the date of receipt of the EIS by the Competent Authority, the following legal time-frames are valid:

¢ 2 months for the Prefect of the Region or the Director of the Regional Directorate of the Environment,
Development and Housing (DREAL);

¢ 3 months for the Minister in charge of the Environment and the Environmental Authority of the General
Council of the Environment and Sustainable Development (CGEDD).

If the decision is not issued within this period, a notice is sent to the Authority in charge of the authorization
of the project, certifying the absence of comments on the file by the Environmental Authority.
In practice, apparently, the time-frames provided for by the legislation are respected, at least as far as the
Environmental Authority of the CGEDD: in fact, it declares, in its annual reports for 2012 and 2013, that it
met the deadline of three months for the issue of all the opinions requested. There is no data, on the other
hand, about compliance with deadlines on the part of the ministerial and regional authorities.

As for the number of procedures carried out, as already mentioned in Chapter 4, according to ministerial
sources, in 2013 2,250 projects were subjected to EIA, both in a systematic way, and “case by case”.

More specifically, at the national level, according to the 2013 Annual Report of the Environmental Authority
of CGEDD, in 2013 the Authority itself issued 131 opinions (an increase with respect to the 87 opinions
issued in the previous year).

There is no other available information for other environmental authorities for 2013, but the reports of
the General Commission for Sustainable Development (CGDD) referring to 2012, show that in that year
the Ministry of Ecology, Sustainable Development and Energy issued 10 opinions to the Environmental
Authority that related to EIA, while in the same year, at the regional level, the prefects issued 2,400
opinions. It is probably reasonable to assume at least the same order of magnitude for 2013.

5.4.5 Germany
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In general terms, the application is deemed to be filed once the developer delivers the technical
documentation for the environmental impact assessment, which the Competent Authority evaluates for
compliance/completeness of the contents with respect to minimum regulatory requirements and results
of the scoping phasel04.

The preliminary investigation by the Competent Authority is carried out using the following steps in order
of occurrence:

¢ conducting a participatory process with the relevant bodies in the environment involved;

¢ implementing a phase of public participation for those involved;

e the preparation of a final report on the environmental impacts of the project.

Once the Competent Authority receives the technical documentation on the environmental impacts of

the project from the Developer, it involves the relevant authorities for environmental aspects influenced

by the work, by sending them this documentation (Article 7 Law 24/2/2010 and subsequent amendments
and additions).

In regard to this material and aspects that fall within their competence, these bodies are called to express

their opinion.

The Competent Authority is also responsible for public participation and information related to the

environmental impacts of the project.

In principle, the public involved is given the opportunity to express itself at a public hearing. In the special

case where, during the procedure, the developer modifies the technical documentation, it is not mandatory

to repeat a public hearing process, provided that no further or different impacts are envisioned.

The Federal EIA regulation provides that the public participation stage be formalized with an announcement

in which the Competent Authority informs the public about the following (Article 9, Law 24/2/2010 and

subsequent amendments and additions):

¢ the request made by the Developer for the eligibility of the project;

e the Competent Authority’s decision as to whether the work should be subject to EIA;

e the bodies involved in the procedure and the Competent Authority for the final decision of the EIA
procedure; where to turn for any further information and where to submit comments/observations,
as well as the time limits for submitting them;

¢ the details of the technical documentation submitted by the Developer;

e opinions, reports and recommendations made available by the Competent Authority at the beginning
of the public participation process.

Additional information of great importance for the decision, received by the CA in the course of the

procedure, is made available to the public.

Finally, onthe basis of the technical documentation received by the Developer, the results of the consultation

of the competent environmental authorities involved (institutions’ opinions), and the outcomes of the

public participation process, the Competent Authority shall draw up a report that contains a description of

(Article 11 Law 24.2.2010 and subsequent amendments and additions):

e the environmental impacts of the project;

e measures taken to prevent, reduce and compensate the expected impacts;

¢ replacement measures, in the case of priority works, for which compensation measures are not
applicable;

¢ the results of any investigations carried out during the procedure by the Competent Authority.

Included in this report is an “explanatory memorandum”, in support of the final decision on approval of
the project.

It should be specified that the German system does not provide for payment of charges for preliminary
investigations to the Competent Authority, since the process of EIA is carried out at no charge.

The payment of expenses is expected during the authorization procedure, with the amount determined by
the type and complexity of the operation.

The time-frames for the participatory process (with institutions and the public) are not defined in the Federal
regulations, but at the level of Lander in the individual national reference regulations for authorization
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procedures.

On average, they vary from 6 to 8 weeks, with no possibility of extension.

Nevertheless, the Competent Authority may decide whether or not to consider any opinions/comments
received after the deadline; in general, they will be accepted, if the final decision on the project has not yet
been taken and if these new observations contain information relevant to decision-makers.

No precise figure about the actual time-frames for this phase was found. An indication in this regard is
provided by the GHK study dated 2010 which reports an average duration of the public participation
process of two months, or also from the questionnaire answers that converge in indicating a minimum
duration of this phase of at least one month.

Finally, in regard to the drafting of the “Explanatory Memorandum?”, the federal law provides that this
document, as far as possible, be drawn up within one month of completing the public participation stage.

As to the number of EIA preliminary investigations, please refer to what is stated in the section on the EIA
procedure as a whole (see Chap. 4.5).
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5.5 ASSESSMENT, DECISION AND POST-DECISION PROCEDURES

5.5.1 Italy

As already mentioned while describing the preliminary investigation, its conclusion coincides with the

Competent Authority of an EIA issuing an “expressed and reasoned decision” (see Article 26, paragraph

1 Legislative Decree 152/06 and subsequent amendments and additions), which replaces or coordinates

all authorizations, agreements, concessions, licenses, opinions, clearances and consents, however

denominated in environmental matters, necessary for the construction and operation of the work (see

Article 26, paragraph 4 of Legislative Decree 152/06 and subsequent amendments and additions).

In case the Competent Authority does not respect the established deadline, the substitute authorities get

involved. In particular, in the case of national EIA, such power is exercised by the Council of Ministers.

The EIA decision includes:

¢ the conditions for the construction, operation and decommissioning of projects, as well as those
relating to any malfunctioning. For no reason may the works be started without an Environmental
Impact Assessment decision (see Article 26, paragraph 5 of Legislative Decree 152/06 and subsequent
amendments and additions);

¢ theindication, if any, of the extension of the deadline for the realization of the approved project, which
is set by law at 5 years after the publication of the decision (see Article 26, paragraph 6 of Legislative
Decree 152/06 and subsequent amendments and additions);

e any appropriate indication for the planning and implementation of activities for controlling and
monitoring impacts (see Article 28, paragraph 1 of Legislative Decree 152/06 and subsequent
amendments and additions).

It appears that part of the decision is dedicated to envisaging obligations that, in practice, are often
numerically consistent and difficult to comply with.

On the basis on the data collected by the General Directorate for Environmental Assessments and
Authorizations of the Ministry of the Environment and Protection of Land and Sea (MATTM), with reference
to the procedures started and completed between 2013 and November 2014, an average of 38 obligations
per decision for ordinary EIAs has been recorded and 45 for special EIAs. Even though no structured data
are available with reference to applications at the regional level, based on the analysis of sample decisions,
it emerges that, also within the regions, it is standard practice to include a significant number of obligations
in the final phase of the procedure.

The information on the decision, is publicized through:

e the publication of a summary, prepared by the developer, in the Official Journal of the Italian Republic
or in the Regional Official Bulletin, depending on the Competent Authority®;

¢ the publication of the whole decision on the website of the Competent Authority, also indicating where
it is possible to examine all the documents consigned for the preliminary investigation and subsequent
evaluations.

The EIA decision may be challenged before the courts by the parties involved.

In particular, it is possible to contest the EIA decision within the time allowed by the law, starting from the
date of publication of the decision in the Official Journal or in the Regional Official Bulletin (see Article 27
of Legislative Decree 152/06 as amended).

Itis a fairly common practice considering that, for national EIA procedures, between 2012 and 2013 alone,
80 appeals ®were presented, even if only 4 of these were declared admissible?®®,

With respect to the procedures carried out at the regional level, no overview data were found on the

104 The time limit for the involved parties to contest the decision before the courts starts from the date of publication in the Offi-
cial Journal or the date of publication in the Regional Official Bulletin.

105 The appeals relate almost exclusively to the EIA decisions and are lodged by the various parties as follows: 34% by the develo-
per; 17.5% by other public institutions (e.g. local authorities); 28% by citizens or groups of citizens; 11% by recognized associations
(environmentalists, consumers, etc.). A small percentage (approximately 1%) of these appeals relates to screening procedures
106 Source: Directorate General for Environmental Assessments and Authorizations of MATTM.
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number of appeals, even if it is likely to imagine that they recur as frequently as national ones.

During the stage following the enactment of the EIA decision, both the developer and the Competent
Authority have important obligations and controls to carry out.

In particular, the developer agrees to respect the deadline for the realization of the work which, except
in the event of an extension, that could be granted, must not exceed the period of 5 years (see Article 26,
paragraph 6 of Legislative Decree 152/06 and subsequent amendments and additions). The developer also
has to comply with the obligations set by the decision, starting with those relating to monitoring activities.
The Competent Authority mainly provides (see Article 28 of Legislative Decree 152/06 and subsequent
amendments and additions), control on significant environmental impacts arising from the implementation
of the approved projects and the correspondence between predictions and the actual situation, enacts
specific measures in case of substantial difference, and possibly provides for the suspension of the work
or approved activities.

Moreover, the Competent Authority is required to adequately inform the public about monitoring methods,
their results and any corrective actions taken through its own websites and those of the involved bodies.
The determination of the existence of any violations of the prescribed rules or any substantial discrepancy
from whatis provided forinthe EIA decision entails precautionary and/or repairing actions for environmental
damage caused against the defaulting party, which may include: the suspension of the work, the adaptation
of the work or intervention according to specific procedures and time limits, the application of sanctions
proportionate to the environmental damage, or the demolition and restoration of the sites and of the
environmental condition. The defaulting party will be in charge of this and will also cover all the expenses.
In the event of non-compliance, the Authority will automatically proceed with the interventions at the
expenses of the defaulting party, according to the law on the collection of State revenue (see Article 29 of
Legislative Decree 152/06 and subsequent amendments and additions).

In the case of strategic works subject to “Special EIA”, as regulated by Legislative Decree 163/06, the
EIA procedure conclusion is more complex: the decision is taken by the Inter-ministerial Committee for
Economic Planning (CIPE) on the basis of the preliminary project, providing for an assessment of conformity
to the requirements set during the EIA for the final project (see Article 183, paragraph 6 of Legislative
Decree 163/06). The EIA-SEA Technical Committee is in charge of this.

In case of difference from the preliminary project, the developer will be requested to update and amend
the final one. If the developer does not comply with the request, the Minister of the Environment, after
issuing an order to rectify, gives notice of the non-compliance at the conference of services, in order to
decide whether to renew the preliminary investigation or not (see Article 185, paragraphs 4 and 5 of
Legislative Decree 163/06).

Moreover, in case of violations of the obligations or project amendments involving significant changes in
the environmental impact, the Technical Committee shall report to the Minister of the Environment, who
gives an order to the developer to adjust the design and, if necessary, requests the that the CIPE suspend
the work and restore the environmental situation at the expense of the person responsible, as well as
adopting precautionary measures, as envisaged by Articles 8 and 9 of Law 8, July 1986, no. 349 (see Article
185, paragraph 6 of Legislative Decree 163/06).

5.5.2 England

Similarly to the previous phases, also for the procedure stages following the preliminary investigation, the
provisions regarding ordinary works projects managed by local planning authorities and those concerning
nationally significant infrastructure projects managed by the Planning Inspectorate on behalf of the
Ministry differ partially.

The EIA decision issued by the Competent Authority always coincides with the document granting or
refusing the development consent of the work and is always accompanied by reasons.

In the case of ordinary works, once the local planning authority - as a competent authority - has issued
its decision, it must give notice, in writing, to the Ministry of reference according to the type of project.
Decisions may include additional indications regarding impact mitigation or compensation measures, in the
form of conditions or planning obligations. In the case of nationally significant infrastructure projects, the
actual decision phase (Decision), which comes after the preliminary investigation, lasts 6 months. Within
the third month, the Planning Inspectorate forwards a summary document laying down its reasoned
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opinion and recommendations to the competent Ministry. The Minister has 3 months’ time to take the
final decision about the approval procedure. The decision is then published in the project register of the
Planning Inspectorate website and transmitted, together with all the necessary documentation, to the
local planning authority in order to be advertised in other ways.

The local authority is in all cases the body in charge of making the information available to the public, both
when it has issued the decision itself and when it was transmitted by the Ministry.

The local authority takes care of advertising the information to the public through the prescribed channels
and methods on receipt of the application (see Chapter 5.4.2), that is billposting, publication of news in the
local newspaper and institutional website, direct communication to the people directly involved and filing
of documents in the planning register.

The registered folder must contain:

e the decision and provisions, if any;

¢ the reasons for the decision;

¢ the description of mitigation and compensation measures;

¢ information about the participatory process;

¢ information about the right to appeal and associated procedures;

¢ all other information included in the authorization request.

In the case of ordinary works it is possible to appeal against the final decision (legal challenge). Indicating
how to file an appeal is compulsory information in the public notice reporting the decision.

In the case of nationally significant infrastructure projects, a stage following the decision is provided for
(Post-decision). It lasts six weeks, during which the developer, the concerned parties, or anyone else is
allowed to legally challenge the decision before the courts. The resulting review process is termed Judicial
Review.

Although there are no precise data on the number of appeals, the sources consulted report that only for
a small part of the works subject to EIA every year is a legal challenge made, and these are mainly due
to a missing or inefficient screening procedure, often related to the interpretation of the legal terms.
Nevertheless, due to the resonance of these cases, it seems that in England there is a widespread fear of
legal challenge with respect to EIA.

The Court verdicts have led and may lead to changes in the interpretation of the directive and to the
introduction of amendments to EIA regulations: an example is the introduction, in 2011, of demolition
works in the scope of EIA, precisely as a result of an important case-law.

English legislation does not formally provide for monitoring activity of the impact of the work on the
environment during the post-decision phase. However, specific actions may be required in the form of
conditions which are binding for the decision. The sources report examples of cases in which the developer
was obliged to carry out monitoring activity on impact and to manage compensation measures for
periods of 5 or 10 years. In some cases, on the initiative of the developer, are carried out monitoring
activities provided for in the Environmental Management Plan, which is forwarded as an appendix of the
Environmental Impact Statement.

107 Source: IEMA, 2010
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Decision issued by the Local Authority

The Local Authority gives written notice to the
Decision issued by Local Authority

The Local Authority informs the public about the
decision, by publishing a news and on
institutional website or through the most
appropriate means

The Local Authority files the documentation in

the public registers. It contains:

a. The decision and related provisions

b. The main reasons for the choice

c. The description of the mitigation measures

d. Information on public participation

e. Information on the right to make a legal
challenge and applicable procedures

f. If requested, all the documentation consigned
with the approval request

Decision issued by the Ministry

The Ministry notifies the Local
Authority of the decision

The Ministry transmits to the Local Authority a

file containing:

a. The decision and related provisions

b. The main reasons for the choice

c. The description of the mitigation measures

d. Information on public participation

e. Information on the right to make a legal
challenge and applicable procedures

Figure 5.7 - Diagram of the procedure for the issue of the decision by the Competent Authority
Source: our translation from PPG web portal/EIA, paragraph 055

5.5.3 Spain

The environmental impact assessment statement (declaracion de impacto ambiental) is mandatory and
binding and must contain the following minimum information:

¢ identification of the project developer and of the Competent Authority (for granting the development
consent) and description of the project;
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e a summary of the documents produced during the phases of public information and consultation
with the competent public institutions responsible for the environment, health, urban planning etc.
and with the persons concerned, indicating whether or not the comments and opinions have been
transposed;

e asummary of the technical assessment carried out by the Environmental Body;

e  if necessary, the requirements to be met and the mitigation and compensation measures;

¢ the compensation measures to be taken pursuant to Article 45 of Law 42/2007 (impact assessment);

e the monitoring program;

. if necessary, the creation of a supervision commission;

¢ in the case of temporary works (projects concerning activities that last less than one year and that
are frequently repeated in the same conditions), the reasons for the decision and the duration of its
validity.

In practice, EIA decisions are accompanied by a great number of obligations.

EIA decisions are valid for a period of 4 years, except in the event of an extension, granted by the

Environmental Body pursuant to law 21/2013.

Under special circumstances the provisions of the EIA decision can be modified:

¢ inthe event of the entry into force of new legislation that essentially affects the implementation of the
conditions set out in the decision;

¢ when the EIA decision establishes conditions whose implementation is impossible or unnecessary (e.g.
due to the use of “Best Available Technology (BAT)”;

e when it becomes clear, during monitoring activities, that mitigation or compensation preventive
measures are inadequate or worthless.

The EIA decision is published, within 15 days, in the “Official State Bulletin”, or in the equivalent official
journal, and on the website of the Environmental Body.

Subsequently, the Authority in charge of granting the approval, within 15 days from consenting or denying
the project development, publishes in the "Official State Bulletin”, or in an equivalent official journal, or on
its website, an extract of the decision content and the reference to the Bulletin in which the EIA decision
was first published.

Any changes in the EIA decision, occurring within the validity period of 4 years, must be published in the
“Official State Bulletin”.

According to Law 21/2013, there is no possibility of legally challenging EIA decisions or EIA screening

opinions since they are an integral part of the broader project development approval process. Appeals

should then be referred to the project authorization procedure.

The legal appeals, through administrative or judicial channels, may instead be made against a negative EIA

decision taken by the Environmental Body in the following cases:

e the project was deemed ineligible (because of evident negative high impact on the environment, poor
EIS quality or the precedent of a similar project which had a negative EIA decision);

e missing or insufficient actions provided for by Law 21/2013 during the phase of public information and
consultation;

e an EIS with insufficient information or inadequate transposition of the comments and opinions
resulting from the information and consultation phase.

In practice, appeals are very rare, but there are no reliable data on the subject. Anyway, it is estimated
that they amount to 5 per year in the whole national territory and that they have all been presented by
environmental associations. They refer to works which were subjected to EIA procedure and they have all
been presumably accepted.

The phase of conformity assessment (compliance) of the project with the EIA decision, or with the screening
decision is carried out by the Competent Authority that issued the project development consent.

EIA decisions, or EIA screening decisions, may define, if needed, the requirements for the compliance
assessment to the conditions and obligations set by the decisions themselves. To this end, the developer
shall provide the Competent Authority with a document containing the procedure to be followed in
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order to assess the compliance to the mitigation and compensation measures and, more generally, the
obligations contained in the EIA decision/screening. This procedure must also include a check-list of
measures envisaged by the environmental monitoring program (comprised in the EIS).

The monitoring plan and the check-list are published on the website of the Competent Authority.

Also the Environmental Body can request the information and carry out the verifications it considers most
appropriate to evaluate the project compliance with the conditions set by the decision.

In the case of projects under state jurisdiction, an agreement can be made with the regions, in order to
indentify the local institution that will monitor the compliance with specific obligations laid out in the
decision.

As a matter of fact, compliance assessmentis only carried out occasionally and only by a few administrations.
In case there is an evident inconsistency of the project with the obligations set in the EIA decision,
administrative sanctions are applied and, in the most in serious cases the project’s suspension was ordered

5.5.4 France

The decision of the Environmental Authority based on the outcome of the EIA procedure is a document,
other than the authorization, which contains the results of the document verifying that the EIS information
is complete, and specifies (see Article L122-1 of the Code of the Environment) the content and the reasons
for the decision, the information regarding the process of public participation and the sites where the EIS
can be consulted.

The decision also includes (see Article R122-14 of the Code of the Environment):

e the obligations that the developer must comply with, aiming to avoid significant adverse effects on
the environment or human health, mitigate unavoidable effects and compensate those which can be
neither avoided nor sufficiently mitigated;

. the methods for monitoring the effects on the environment or human health;

¢ the methods for monitoring the implementation of the aforementioned measures of mitigation and
compensation and their effects on the environment.

Finally, the decision also indicates an extremely variable number of possible “recommendations to the
developers”, depending on the magnitude and characteristics of the project as well as the level of detail of
the EIS. According to a sample survey carried out on the occasion of this study, it is estimated that there is
an average of 20 recommendations per decision.

The decision of the Environmental Authority is published on its website and on the website of the Authority
in charge of receiving it, which, in turn, forwards it to the developer.

A national EIS archives!®® is made available to the public and updated by the Prefectures. However, while
this study is being drawn up, no information is found in the archive, which indicates how poorly this tool is
used by the regional institutions.

Following the decision of the Environmental Authority, the Authority responsible for granting the
development consent activates the aforementioned procedure of public inquiry, lasting no less than
one month and no more than two (although a 15 day extension is possible). The inquiry, depending on
the nature and importance of the work, is run by either an “investigating commissioner” or an “inquiry
commission”, both appointed by the President of the Administrative Court, to ensure their independence.
The consultation target is the public intended in the broadest sense of the term, as “anyone who has an
interest in participating.” The documentation supporting the public inquiry consists of a file whose content
is defined in Article R123-6 of the Code of the Environment:

e apresentation of the subject of the inquiry and of the main features of the project under consideration;
¢ aplan of the existing situation and a general plan of the work;

e apresentation of the salient features of the main works to be realized;

¢ the regulatory framework and opinions delivered by administrative authorities, if any;

e the Environmental Impact Statement;

e the analysis of negotiation procedures, if any, or of public debate to which the project has previously

108 Fichier national des études d’impact: http://www.fichier-etudesimpact.developpement-durable.gouv.fr/
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been subjected.

Publicity on the inquiry starts at least 15 days before it begins, through all means deemed appropriate to
the importance and nature of the project (billposting in the City Hall and in the project construction site,
publication in newspapers, online publication, etc.), at least in all the municipalities affected by the project.
A copy of the folder is transmitted for information to the mayors of the municipalities of the area affected
by the project who were not involved in the public inquiry. Upon receipt of the folder, these have one
month’s time to express their opinion. In case of urgency, the Environmental Authority can reduce this
time-frame, which can never be shorter than 10 days.

Where public inquiry is not provided for, it is mandatory to make the project folder available to the public
for no fewer than 15 days (with 8 days’ notice), and to advertise it through billboards on the construction
site of the project and in the municipalities concerned, as well as in at least two local or regional newspapers
and on the website of the Authority responsible for the approval. For nationally significant projects, the
news is also published in at least two national newspapers, at least 15 days before the EIS is made available
to the public.

The public can submit comments, suggestions and counterproposals, in writing, in the “inquiry register”
which is made available in the days, places and times laid down in the opening order of the inquiry. The
comments can also be sent by post or e-mail to the investigating commissioner (see Article L123-13 of the
Environmental Code).

The results of the inquiry (contained in a report and in the reasoned conclusions of the Commissioner or
of the Inquiry Commission) are made available to the public.

After the public inquiry, the Competent Authority decides whether or not to approve the project.

The information to the public about the decision to grant or reject the development consent is conveyed
with the modality prescribed by the law, or, if this is not possible, through a news published in at least two
local or regional newspapers and, for the nationally significant works, also in two national newspapers.

Once the public inquiry is finished and the project is approved, the French system gives the possibility to
appeal.

It must be noticed that, in France, the EIS, as well as the public inquiry are not considered as acts causing
an adverse effect, and therefore cancellation before a judge!® cannot be requested. That said, the request
for the cancellation of the final decision of the authority can be made, citing the inadequacy of the public
inquiry or the non-compliance with the existing standards ruling the inquiry procedure. In practice,
however, EIS conclusions can be challenged for any large size project!'® since in France, environmental
matters follow the general legislation, thus allowing both administrative and legal appeals.

From a quantitative viewpoint, sources of the Ministry of Ecology, Sustainable Development and Energy
report that in 2013 the administrative appeals concerning Environmental Impact Assessments numbered
54, but all against EIA screening decisions. About 70% of them have been accepted.

From the transmission of the project approval, the developer also starts the monitoring activities in order
to assess the construction status and the effectiveness of the environmental impact cancellation/mitigation
and compensation measures. In fact, the developer is required to develop a monitoring program?!
proportionate to the impact of the project, which includes indicators that have to be approved by the
Authority responsible for the consent.

However, indications regarding monitoring are already included in the EIS.

In particular, the developer must necessarily indicate in the EIS the measures envisaged to prevent
significant adverse effects on the environment and human health, reduce the unavoidable effects and
compensate those that are not avoidable, nor sufficiently reducible. The description of these measures
must be accompanied by an analysis of the main monitoring methods and their effects. The final decision
of the Environmental Authority comprises further information that, based on the developer proposals
sufficiently defines in depth:

109 Public consultation data referred particularly to the evaluations contained in the training module Droit de I'environnement
et en matiére information environnementale offered on the portal of UVED - Université Virtuelle Environnement et Développe-
ment durable, a virtual thematic university recognized by the French Ministry of University and Research (Di Costanzo, 2011):
http://www.uved.eseq.fr/html/index.html

110 Source: Directorate General Environment of the European Commission, 2009

111 The information concerning monitoring and controlling activities of environmental impact are taken from Lignes directrices
nationales sur la séquence éviter, et réduire les compenser impacts sur les milieux naturels processed by CGEDD (CGEDD, Direc-
tion de 'eau et de la biodiversité, 2013).
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e the objectives and monitoring methods for the implementation and effectiveness of the measures
that the developer has to carry out in order to mitigate and compensate the impact of the project on
the environment or human health;

e the monitoring methods of the work’s effects on the environment or human health.

These indications are re-proposed by the Authority responsible for granting the approval and laid down in
the project authorization document.

The main monitoring outcomes!!? are collected in one or more monitoring reports (bilans) which describe
the progress of mitigation and compensation activities, evaluate effectiveness and propose adjustments
in terms of methods, duration and frequency of the monitoring. The bilans are periodically forwarded
to the Competent Administration (which in turn transmits them to the Environmental Authority) and, if
appropriate, are regularly made available to the public.

On the basis of the bilans, the Authority (and in particular the Environmental Police department) carries
out regular administrative controls and field inspections, aiming to make sure that the measures are
implemented and to check the level of achievement of the set objectives.

In case of non-compliance with the measures of mitigation and compensation of the environmental
impact of the project, the Authority starts the necessary legal procedures to ensure the observance of the
development consent requirements. The developer is ordered to rectify the situation within a set deadline,
possibly providing protective measures and temporarily suspending the construction or the plants or the
works in question. If the developer does not comply with the deadline, penalties can be applied at the
moment of expiry: from the implementation by law at the responsibility and expense of the developer of
the measures required, to the payment of a fine and a daily penalty (proportionate to the severity of the
infringement and the magnitude of the environmental damage caused), to the definitive suspension of the
work and restoration of the site.

Instead, whenever the objectives are not achieved despite the implementation of the prescribed measures
or some measures are worthless, the Authority and the developer carry out a joint analysis of the causes of
this situation, in collaboration with the other stakeholders concerned in the area, in order to reformulate
the mitigation and compensation measures and comply with the approval requirements.

5.5.5 Germany

On the basis of the environmental impact reports of the project (See “Explanatory memorandum” Chap.
5.4.5), the Competent Authority evaluates the environmental compliance of the work.

The evaluation is then taken into account during the final decision on the project development consent
(Article 12 Law 24.2.2010 and subsequent amendments and additions).

The EIA Federal Law does not specify, however, whether such evaluation of the environmental impacts of
the project is formalized into an outcome at the end of the EIA procedure. Anyway, such outcome would
have a preparatory nature, since the Environmental Impact Assessment procedure is an integral part of the
approval procedure, and fully integrated into it.

The prevention/mitigation/compensation measures are transposed into the development consent and the
obligations, if any, are specified in it.

As shown by the questionnaire responses, the presence of obligations is common practice even in the
German system; even if the number widely differs depending on the type and complexity of the project.

The decision on the project approval/denial and the “explanatory memorandum” prepared during the EIA
preliminary investigation, are published on the website of the Competent Authority.

These documents have to be made available to the public and accessible by anyone interested, together
with the information for making a legal challenge.

Finally, as far as a Legal Challenge is concerned, it is worth reaffirming that in Germany the EIA procedure
is not a binding tool.

112 To this effect, the main legislative reference is Ordinance no. 2012-34 of 11 January 2012 on simplification, reform and har-
monization of the provisions of the administrative and criminal police concerning the Environmental Code
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As laid down by the Federal Regulation, the Competent Authority has an obligation to consider the results
of the EIA procedure for issuing the final decision on the approval of the project. However, a negative EIA
outcome does not necessarily mean that the development consent is denied. That said, EIA results cannot
be directly challenged with a specific legal action.

At most, during a legal challenge against a final decision for the approval of a project, it is possible to review
the outcome of an EIA screening procedure exclusively to determine whether the preliminary assessment
procedure was conducted in accordance with the regulation in force. As for this case, no data concerning
the number of Appeals have been found.

With respect to the monitoring of the work effects, the federal standard does not rule the monitoring of
the measures envisaged to prevent, mitigate and, if possible, compensate the significant adverse effects of
the project on the environment and human health.

In practice, as emerged from the questionnaire answers, once the work has been realized, it is subject to
controls to ensure compliance with the approved project.

In fact, it is the responsibility of the supervisory body of the Competent Authority to ensure that the work,
once it is operating, meets the requirements set by the development consent. In case of non-compliance,
especially in situations that may cause danger to human health, it has the power to order that structure
cease operations.
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6. COMPARATIVE SUMMARY TABLES

Below is a comparison matrix of information discussed above, collected for each country underinvestigation.

For Italy, unless otherwise expressed, reference is made to the ordinary EIA.
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ANNEX |

QUESTIONNAIRE ON SOME ASPECTS OF THE ENVIRONMENTAL IMPACT ASSESSMENT

MINISTERO DELL'AMBIENTE
E DELLA TUTELA DEL TERRITORIO E DEL MARE

Questionnaire on some aspects of the Environmental Impact Assessment

Within a research commissioned by the Italian Ministry of the Environment on the implementation
approach of EIA Directive 2011/92/EU, it is envisaged that some quantitative and qualitative information

related to the procedures’ management has to be acquired.

You are kindly requested to fill in this questionnaire or to supply information that might help to obtain such

information.
The answers relate to:

- the average between the following years: /

- per year:

a) How many projects are subject to the procedures of Directive 2011/92/EU?

of these:

- how many do not fall under the screening phase?

- how many go beyond screening?

b) After the provided procedures are completed, how many appeals against the decision
were filed?

- of these, how many were declared admissible?

¢) In which phases are the appeals filed?

0%

- 100%

- during the screening phase

- following the phases subsequent to the screening?

d) Who filed the appeals?

0%

> 100%

- the developer

- other public institutions (for instance, local authorities)

- individual citizens or citizens’ associations

- associations (environmental, consumers, etc)

‘ e) How many people are estimated to work for managing the Directive implementation?

f) How many observations/communications/consultations are made for a nationally si-
gnificant typical project? (for example, a new motorway)

g) In practice, how does public participation work?

0%

- 100%

- written observations from individual citizens

- written observations from citizens’ associations

-104 -




- meetings and public gatherings

- tables of negotiation or other advanced forms of public participation

h) On average, by how many days/months is the envisaged deadline exceeded?

- for the screening

- for the phases following the screening

i) Are EIA decisions normally accompanied by requirements?

-Nno

- yes, some of them

- yes, many of them

- yes, most of them

k) After the EIA decision, are controls carried out on the finished work to check its con- | YES NO

formity?

) In case the EIA decision’s requirements are not respected, what are the consequences?

- administrative penalties

- criminal penalties

- work suspension

- other (specify):

m) Are there works for which specific EIA procedure simplification is provided for?

no

yes (specify):

USEFUL COMMENTS AND INDICATIONS FOR ACQUIRING INFORMATION AND/OR OTHER CONSIDERA-
TIONS ON THE CRITICAL ASPECTS OF THE APPLICATION OF EIA

Name:

Position:

Do you wish to be mentioned in the report? YES NO D
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